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Editor’s Note 


The purpose of this section is to report factually and appraise objec- 
tively the effect of those current events and trends—both military and 
civil—which have the strongest impact on capital earnings, value and 
productiveness ...:. For this purpose a notable discussion and editorial 
panel has been formed to provide direct contact with those fields of econ- 
omic activity on which are dependent the security of investment funds. 
Official reports, news and research from industrial and governmental as 
well as financial sources are reviewed currently, digested and reported 
by panel members, with collaboration of outside authorities in the partic- 


ular fields of interest concerned. 


Through this forum the threads of common interests are brought 
together from the key lines, for constructive criticism and understanding 
of the relationship of economic events to the financial community. 


“EMERGENCY” UNLIMITED — Mr. 
Roosevelt’s proclamation of a “total 
emergency” serves to high-light the 
seriousness of the situation confronting 
a nation virtually at war. The strong 
approval merited by some recent ener- 
getic steps to implement that proclama- 
tion . . . the closing of the Nazi con- 
sulates, the seizure for active service 
of neutral shipping, and others... was 
not given to the “Seizure” bill, the in- 
troduction of which has met with a 
storm of protest. Under this bill the 
President is given the power to “re- 
quisition, either temporarily or perman- 
ently, property of any kind or character 
... Which can be used. .. directly or in- 
directly in any way for national de- 
fense.” The language of the bill is 
broad enough to enable the President to 
take over all and every kind of property 
merely on his assertion that it would 
be in the interest of national defense. 
Trustees as well as others are appar- 


ently subject to this sweeping power— 
which far exceeds the powers granted 
during the World War. 

It is up to Congressional vigilance 
to insure that the scope of this bill is 
modified and that each and every grant 
of “emergency” powers is accompanied 
by a clause terminating those powers 
automatically upon the return of peace, 
as was wisely provided in the most 
sweeping 1917-18 legislation. Adequate 
protection must also be had against the 
insinuation into “defense” of pet pro- 
jects and theories as remote from the 
immediate need as the cherished St. 
Lawrence seaway. This emergency, in 
any event, seems certain to be the great- 
est test of the American people’s real 
faith in democracy—of their capacity 
for compromise and cooperation, and of 
the government’s ability to put country 
above party and to provide a workable 
democratic frame-work for successful 
war and prosperous peace. 
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TOTAL DEFENSE IN TOTAL COM- 
FORT—Washington insistence that an- 
nual steel ingot capacity be increased 
by ten million tons serves to spot-light 
the “guns vs butter” conflict. This does 
not refer to specific capacity required 
for defense, the enlargement of which is 
obviously desirable and is in fact al- 
ready under way, but to grandiose plans 
to expand the whole industry. Before 
we divert men, materials, transporta- 
tion and management skill from essen- 
tial current production in order to in- 
crease future capacity, not clearly re- 
quired for national defense, we would 
do well to consider alternatives and 
costs. 


The steel produced and fabricated in- 
to armament next month will be far 
more valuable than the tonnage which 
might eventually come off the line of 
future plant capacity. Time is the es- 
sence of the defense situation and it is 
the essence because it is one thing that 
we do not have to spare. To provide 
the extra ten million tons of capacity 
will take in itself perhaps four million 
tons of steel—and will make substan- 
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tial demands on the already overtaxed 
skilled labor market. Moreover, the 
new capacity would not be effective for 
two years so that the principal conse- 
quence might be an aggravation of the 
problem of post-war use with a good 
chance that improvements and substi- 
tutions such as in the plastics field and 
the disappearance of Lend-Lease re- 
quirements would leave a large amount 
of capacity idle. 

The main concern is to provide more 
and better armament than the Nazis and 
their conquered peoples can produce. 
But are we looking in the right direc- 
tion? Is complacency towards civilian 
demands sapping and diverting too 
much of the present energies available 
to us in this battle against time? For 
the five years, 1935-1939, we were able 
to live with steel operations averaging 
less than 60 per cent of the then exist- 
ing capacity. The margin between that 
production and the present full capacity 
operation is far in excess of the 25 per 
cent of capacity estimated by Gano 
Dunn to be required for the defense 
needs including such as may develop 
under the Lease-Lend provisions. 


These facts invite the question of 
whether insistence upon the enlarge- 
ment of steel ingot capacity represents 
a preoccupation with “butter” for the 
people at the expense of “guns” for 
democracy. These facts indeed indi- 
cate the realistic policy might be that 
none of the nation’s resources should 
now be diverted to building increased 
capacity that will not be effective for 
two years in industries with capacity 
already far in excess of defense needs. 

It is to the interest of investor, busi- 
nessman and labor and thus to national 
welfare, that we have the most inten- 
sive use of existing facilities and build 
a back log of civilian demand against 
the post-war readjustments which are 
almost sure to be severe. The Reserve 
Board’s index of industrial production 
is approximately 30 points above where 
it was a year ago, the advance being, of 
course, partly attributable to defense 
production; but it is also due to war 
non-essentials as witness the 41 point 
increase in automobile production 
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(which competes for war materials) or 
the 21 per cent increase in department 
store sales. The expansion of produc- 
tion for civilian consumption demon- 
strates that America is reducing rather 
than enlarging its back logs of civilian 
demands. It also demonstrates that 
America has unusual capacity to pro- 
vide both “guns and butter’; but if the 
pursuit of “butter” prevents the pro- 
duction of “guns”, we are compelled to 
wonder whether the government be- 
lieves that it is better to live and be 
merry than to arm and be prepared. 
Recent action in refusing to lower in- 
come tax exemptions either to finance 
defense or to divert purchasing power 
from the inflationary stream leads to 
the belief that Congress has not the 
courage to demand present sacrifices of 
the majority of the voters while danger- 
ously indulging in wishful thinking 
that we have a capacity to provide total 
defense in total comfort. 


WHOSE 25%?—William L. Batt, de- 
puty director of production at the OPM, 
and an eminently successful business 
administrator, recently stated that 
we must spend 25 percent of the na- 
tional income, as soon as possible, for 
sufficient defense goods to defeat Nazi- 
ism. Comparing the war resources of 
Germany and commandeered countries 
with those of the British Commonwealth 
and the United States, we may find 
even this an optimistically small ratio. 
The first and greatest objective of Ger- 
many is to win the military war. We 
have gone so far now that nothing less 
can be our own objective; we are bound 
to match gun with gun, plane with 
plane; tank with tank; mark with dol- 
lar. 


We will also have to match their 
organizational skill; and even the first- 
grade lessons tell us that that will not 
be done so long as a growing political 
bureaucracy is so major an end to the 
administrators... Defense commitments 
of about 45 billion dollars are already 
made or scheduled—and far more is to 
be added—the O.P.M.’s chief of re- 
search, Stacy May, estimates it will re- 
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quire 40 billions yearly for arms, Un- 
less that expenditure is made effective 
from a military viewpoint, the confi- 
dence of the people will be forfeited 
and the enemy abetted. Unless the 
money is obtained justly and econom- 
ically the ability of the people to fin- 
ance either defense or decent living will 
be sabotaged. 

Yet the most politically promising of 
the new tax proposals shies coquet- 
tishly from lowering exemptions to 
reach the incomes of the very group 
from which the largest share of infla- 
tionary consumer demand will arise, 
and which is benefitting most from the 
defense program. It is still that illu- 
sory millionaire and those with incomes 
between $2500 and $10,000 who are 
asked to finance total defense. This 
war cannot be paid for in yachts and * 
country estates: most of the former 
have been sold at fractions of their 
cost, and many of the latter are mort- 
gaged to within—or beyond—an inch 
of their financial lives. No more can it 


be by taxes levied on the middle income 


group. The proposed tax rates will 
force further sacrifice liquidation of 
luxury “assets” and of some of the in- 
vestments which have heretofore pro- 
vided the income to maintain them and 
will curtail the luxury expenditures of 
the middle income group; but as a con- 
tribution to the war effort, all this put 
together will be trifling. 


But we also have reason to ask 
whether this increased tax burden is 
primarily designed to win a war or to 
“redistribute the wealth” in accord 
with the very principles of foreign isms 
which we are supposed to be fighting; 
whether a large portion should be di- 
verted to finance farmers. The two im- 
portant objectives are: to prevent inter- 
ference with war material production 
and avoid inflation. 

The achievement of these objectives 
will require a resolute program to lower 
tax exemptions and to increase the 
direct taxes paid by the recipients of a 
major part of the defense expenditures. 
And if there is not, either in Congress 
or the White House, enough political 
courage to impose it, or in national sen- 
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timent enough political intelligence to 
demand it; that is the worst news for 
democracy since the fall of France. 


MORTGAGE SIGNPOSTS—The pri- 
vate building industry has been using 
large quantities of certain materials 
which are needed for national defense. 
It would seem reasonable to expect that 
the Administration, which through the 
FHA, HOLC, and the regional Farm 
Loan banks, is as much the power be- 
hind this market as behind all others, 
would in case of any shortages tighten 
the screws upon private home construc- 
tion, except possibly in defense areas, 
before it would run any risk of slowing 
down defense production; for example, 
in machines, men, or transportation. 
Quite a few shrewd financial observers 
are watching the rates on mortgage 
funds as one guide to such activity in 
something the same spirit in which en- 
gineers will keep their eyes on one vital 
chord in a cantilever bridge—because 


they know that there, if anywhere, ex- 
cessive tension will reveal itself! 


So far no steps to curtail activity are 
indicated. Mortgage interest rates not 
only remain at the same low levels as 
in 1939 and 1940, but have had no ap- 
preciable fluctuations even in areas 
where the defense boom is producing 
the most acute secondary boom in home 
construction—and home financing. The 
demand has risen enormously; city 
mortgage lending in the first four 
months of 1941 was about a third larger 
than in the same period in 1940, and 
almost exactly the same percentage in- 
crease was shown, for the first three 
months of the year, in the new home 
financing reported for defense areas by 
the 3,900 institutions included within 
the Federal Home Loan Bank System. 


The intention of keeping interest 
rates low has been expressed many 
times by government officials. In light 
of the available surplus funds, this ob- 
jective will undoubtedly be attained. 
If a curtailment in private building is 
desired, measures such as larger down 
payments, low priorities for key build- 
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ing materials, etc. rather than higher 
interest rates would appear to be the 
more probable course of action. It is 
in such developments rather than rising 
interest rates that the banker will find 
a cue as to future of building activity 
and the resulting amount of mortgages 
available as an outlet for investment 
funds. 


TAXATION—TOOL OR WEAPON? 
—It is being widely urged that taxes 
should be designed to prevent infla- 
tion through the absorption of excess 
purchasing power, either presently ex- 
isting or originating out of the defense 
activity. One suggested means of ac- 
complishing this objective would be a 
heavier social security tax on wages, 
(or wage increases) with provision for 
increase and liberalization of old-age, 
survivors’, and unemployment insur- 
ance benefits. 


This is, in effect, an application of 
the Keynes formula for forced savings. 
It would have the advantage of fitting 
in with a social reform program that 
has been extremely popular. The plan 
might in fact be greeted with acclaim 
by wage-earners in defense industries 
whose outlook for future prosperity is 
clouded by fear of a very uncertain fu- 
ture, particularly in the post-war per- 
iod. Increased social security benefits 
would also undoubtedly help to cushion 
the shock of a future slump, both to 
labor and peace-time industry and trade. 


The question of meeting inflation by 
reducing purchasing power does not be- 
come pressing, however, until consumer 
goods industries are no longer in a 
position to expand their production 
pari passu with rising purchasing power. 
The United States has not yet reached 
the limit of its capacity for making con- 
sumers’ goods. Even if it had, there 
might be the possibility of expanding 
capacity in certain lines, even in war- 
time—provided there is no competition 
with defense needs. 


If inflation occurred despite such 
measures taken to reduce purchasing 
power, the resultant bitterness would 
be hard to allay. We are far from 
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having provided an adequate standard 
of living for lower-paid workers. <A 
tax on wages would have the tendency 
to redistribute income to their disad- 
vantage with possibly heavy damage to 
popular morale unless incomes below 
a designated minimum were exempt 
from the tax. Democracy cannot save 
itself if it is not dedicated to the well- 
being and security of all its citizens. 
But it will not be worth saving unless 
all its able citizens are willing to work 
and sacrifice for its benefits. 


Such a social security tax, further- 
more, would not be free from doubts 
that the obligations would be entirely 
met, or kept free from future political 
tampering. Sound government finance 
is essential to accomplishment of the 
objectives. It is entirely conceivable 
that benefits based on wage deductions 
will be paid in a post-war inflated cur- 
rency—a cruel joke to play on millions 
who have put faith in their Govern- 
ment’s promises. 


“PRIVATE PLACEMENT” AGAIN— 
The direct purchase of entire security 
issues by large institutional investors 
deserves more impartial analysis as to 
its logical conclusion than it has re- 
ceived. Private placements represent a 
relatively new channel for investment 
funds which has left the oldtime stream 
that flowed by Broad and Wall badly 
silted. It is also drying up markets for 
trust and savings funds not only in new 
issues but in refunding operations of 
securities now in their portfolios. 

Latest example, and one which in- 
cludes a challenge to the commercial 
banker, is the International Paper 
Company, which plans to use $26,500,000 
of proceeds from an issue of 3% per- 
cent first lien and general mortgage 
bonds, sold to four insurance com- 
panies, to retire sundry bank loans, pay 
off some subsidiary debt and finance 
additions to its capacity. It becomes 
increasingly clear that however help- 
ful such transactions are to individual 
industries, behind them all lie some 
pretty large and still un-answered 
questions. 
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First and perhaps most fundamental 
of these is the question: does the new 
method really work better than the old 
—in view of S.E.C. requirements or 
even aside from them? Can insurance 
companies ... or for that matter, sav- 
ings banks, savings and loan associa- 
tions or any other groups that might 
be organized ... place capital funds 
where and when they are really needed, 
more accurately, more expeditiously 
and at less over-all cost to the real 
parties to the transaction (investor and 
enterpriser) than can the machinery of 
the investment banker? “Eliminating 
the middle-man” is always a popular 
slogan ... until you discover that you 
still have to do all the work, and bear 
the expense, which the middle-man for- 
merly bore for you. There have been 
some substantial additions to insurance 
company overhead, in the form of in- 
vestment research staff and facilities, 
in recent years—or absorption of such 
new analysis work by the existing staff. 


Closely allied to this (in fact, really 


a part of it) is the matter of final re- 
sults to the direct institutional inves- 


tor. Are the insurance companies’ 
portfolios—continuing to use them as 
chief examples of “private purchase”’— 
conspicuously or at all healthier than 
they were in the days when they par- 
ticipated in the issues brought out by 
bond houses? Would there be, not to 
harp unduly on a painful string, any 
lesser proportion of railroad bonds in 
those portfolios, had those bonds been 
offered by “private placement” instead 
of through “houses of issue”? 

The conditions under which people 
will lose their money are still, unfor- 
tunately, beyond the control not only of 
investment bankers and insurance com- 
panies, but even of the S.E.C. 


TAX BASE AND INFLATION—We 
are now entering the second phase of 
the revolution in the distribution of in- 
dividual incomes in the Uinted States 
that began in earnest ten years ago. 
The tax massacre of the thirties was 
primarily aimed at incomes in the top 
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brackets. The tax burden of the war 
emergency apparently is to weigh 
most heavily on what are known as the 
middle classes. 

There has already occurred a spec- 
tacular shift in the distribution of in- 
dividual incomes in the United States. 
While what is left of the aggregate of 
incomes over $5,000 per annum after 
paying income taxes is barely over half 
of what it was in the late twenties, in- 
comes below $5,000 are at a new all- 
time high level. The income of the 
American worker is not only by far the 
highest in the world, it is also by far 
the highest in the history of the United 
States. Furthermore, labor is the only 
group of income recipients of which this 
statement is even remotely true. 


Rearmament has stimulated labor in- 
comes far more and more widely than 
any other type of income. At the same 
time the bulk of the weight of the ad- 
ditional taxation currently discussed 
avoids wage incomes. It hits the white 
collar classes and what is left of the 
large incomes of previous generations. 
The practical significance of this tax 
policy is especially great in respect to 
the problem of inflation. Total incomes 
over: $5,000 per annum cannot be sig- 
nificantly more than $7 billion after 
present taxes. Total government out- 
lay will soon run to $24 to $30 billion. 
It is obvious that a mere increase in 
the rates of income taxation — whilst 
maintaining its present restricted inci- 
dence—will be wholly powerless to pre- 
vent inflation. The measures so far 
applied will only serve to prevent others 
than pressure groups from protecting 
themselves against its consequences. 

On the other hand, total wage pay- 
ments are rapidly mounting towards a 
rate of $50 billion yearly. It is the in- 
crease in the money incomes of the 
broad masses of the population, with- 
out a corresponding expansion in the 
output of consumers’ goods, that will 
result in an inflation of our price struc- 
ture. Unless the large increments of 
the incomes below $5,000 are reab- 
sorbed through massive taxation or 
successful compulsory savings schemes, 
there is no way to prevent inflation. 
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INVESTMENT CLUES FROM CEN- 
SUS—tThe Bureau of the Census con- 
tinues to grind out voluminous reports 
based on the immense mass of data ac- 
cumulated a year ago—statistics of 
population trends and shifts, of rela- 
tive wealth, of the status of major in- 
dustries, employment and distribution, 
of age groups, and of standards of liv- 
ing. 


There is real importance to invest- 
ment men, and particularly to trustees, 
in the enormous change and growth in 
the work of the Bureau of the Census 
within the past two decades. This de- 
velopment has been largely produced 
by the energy of a remarkably small 
group of men who are more and more 
assuming professional status, and at 
the same time transforming the old-time 
arts of advertising and salesmanship 
into what they term the science of mar- 
keting. The findings are in some re- 
spects, to the investor, what the more 
publicized Gallup and Roper polls are 
to public opinion students. 


There was a time (and a distressing- 
ly large proportion of investment men 
have never outgrown that day) when 
money was loaned or invested on a long- 
term basis in many businesses on no 
better information than a balance sheet 
and a statement of current and recent 
earnings, with perhaps some consider- 
ation of the “moral hazard”. Then 
came the era of engineering appraisals 
of the productive capacity and efficien- 
cy of the enterprise—with little or no 
consideration of the means or the op- 
portunities for profitable sale of the 
output. The more intelligent and far- 
sighted investment men are beginning 
to realize that it is not safe to invest 
solely upon any company’s past record. 


The trouble is that few investment. 
men are equipped with any criteria of 
judgment in a field so completely 
strange to them. This is a handicap 
which can perhaps be more readily 
overcome in precisely such an era of 
rapid and catastrophic change as this. 
The marketing men themselves are ex- 
periencing as enormous difficulties as 
any investors; the ablest of them are 
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readiest to confess that they find them- 
selves completely at sea as far as the 
post-war market situation goes. Per- 
haps, if market men and investment 


571 


men can learn, under the pressure of 
common uncertainties, to consult to- 
gether, and trust each other more, both 
sides will benefit. 


Installment Selling and Defense 


NSTALLMENT selling has again 

reached the public discussion stage. 
It never has been “out of print” entire- 
ly, but with defense demands on indus- 
try rising and a big upturn in consumer 
incomes coinciding with those demands, 
there has been advocacy of policies to 
help check inflationary tendencies and 
aid defense production by restrictions 
on installment selling. 


It appears to be rather generally ac- 
cepted that we will witness some type 
of federal control or pressure in the di- 
rection of larger down payments and 
somewhat shorter periods of payment. 
New and second hand cars are under- 
stood to be an early target of controls 
on installment selling. Already two of 
the nation’s largest mail order houses 
have announced their intention of fol- 
lowing that policy on items like refrig- 
erators. 

Retail installment selling is reported 
to have increased 31.2 per cent in the 
first quarter of 1941. Consumer debts 
are now estimated at over nine billion 
dollars. A recent study showed that 
installment sales are rising faster than 
regular charge sales, that total receiv- 
ables showed a greater percentage rise 
than sales. Sales of independent de- 
partment stores, for example, rose 4.2 
per cent in 1940 over 1939. Accounts 
receivable were up 10.1 per cent. 

Other indicators—such as outstand- 
ing consumer credit loans by banks, 
automobile dealers’ installment paper 
purchase by banks, retail installment 
furniture sales—all reveal an upward 
trend. 


ITH the reported interest in 
“forced savings,” with higher tax- 
es being urged both as a means of meet- 
ing defense costs and curbing rising 
purchasing power, with defense bonds 


on sale for similar reasons, the atmo- 
sphere appears conducive to success for 
a move toward less liberal installment 
policies. 


Consequently, it is well for all who 
have any interest—direct or remote— 
in installments to ponder this trend. If 
such controls are to be set up it must 
not be done because of a mistaken no- 
tion that installment selling is vicious 
and uneconomic per se. There have. 
been abuses, of course, but these are 
caused by the human element involved 
and no amount of legislation or con- 
trols can take the place of good judg- 
ment, on the part of either sellers or 
buyers. 

Since installment selling may well see 
some curtailment, the average credit 
executive, if he is dealing with a risk 
or application for credit which revolves 
around installment sales, must appraise 
it more carefully. Those engaged in 
production that is distributed under 
this plan of financing would do well to 
consider their program in the light of 
currently changing conditions.—Henry 
H. Heimann, Executive Manager, Na- 
tional Association of Credit Men. 


Bureau of Labor Statistics index of wholesale prices 
of 28 basic commodities. Federal Reserve classifica- 
tion of 6 metals and 22 other basic commodities. 
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THE CAPITAL ECONOMY 


Tax Program for Defense Revenue 


LEWIS A. FROMAN 
Dean of Millard Fillmore College, University of Buffalo, New York 


PREFER to present the tax problem 

as a dilemma with two horns. On 
one hand we must not destroy the initia- 
tive of risk capital investment, some- 
times referred to as “venture capital.” 
The other horn of the dilemma is that 
we cannot continually operate on an un- 
balanced budget. 

To me we cannot say that sixty or 
eighty or one hundred billion dollars is 
the maximum to which the federal debt 
may go, but if we were to go into it we 
would no doubt arrive at the conclusion 
that the height of the debt depends prin- 
cipally upon the alternatives which peo- 
ple who may buy government bonds have. 
If they can make more lucrative invest- 
ments than government bonds and just 
as safe, we might find the present gov- 
ernment debt is too high. Secretary 
Morgenthau said that we should raise 
revenue equal to approximately two- 
thirds of our expenditures for the next 
few years. Present taxes will raise 9 
billion dollars. There is 18 billion dol- 
lars to be expended for defense. How 
to up our revenue 50% is the problem to 
which we must address our attention. 


Requisites of Good Tax 


I believe a good defense tax should 
have five characteristics: 

1. It should be a direct tax. I should 
oppose a sales tax. I want a tax where, 
when we pay it, we know we are paying 
it. 

2. The most fundamental principle of 
the good tax is that it should be based 
on the ability to pay. There is one tax 
on which there can be no disagreement— 
the income tax. 

3. I think we have to introduce some 
flexibility into this matter. If we use 
the present type of income tax, that levy 
is usually passed in advance of the year 
to which it applies and is paid the year 


From address before New York State Bankers 
Association Convention, Trust Conference, May 
27, 1941. 


following the year to which it applies. 
Therefore a period of from one to three 
years passes, during which there is no 
change in that tax. That frequently 
means that, if you have a very good year 
followed by a poor year, perhaps a de- 
pression year, a very high income tax is 
being paid during a year in which it is 
difficult to pay it. 


4. I propose a tax which is collected 
from current income and paid at the time 
the income is received — a source deduc- 
tion tax, which would be taken out of the 
worker’s envelope before the wage is paid . 
to him. A similar plan is now in effect 
under the Social Security Act and seems 
to be satisfactory. 


5. The tax must have a wider base 
than the present income tax, which falls 
upon those who receive one third of the 
national income. You will never make a 
people conscious of a tax problem if such 
a large percentage is exempt from any 
direct tax. If you were to lower the 
exemption limits to $1500 for married 
persons and $700 to $800 for single per- 
sons, you would tax about one half of the 
national income. This is the very mini- 
mum to which we should go. 


Specific Proposal 


As a reasonable sound method of rais- 
ing this additional four, five or six bill- 
ion dollars, I propose an income tax 
which is deducted at the source, from 
weekly, monthly or however income pay- 
ments are made. (Two thirds of nation- 
al income accrues in the form of wages 
and salaries.) I would not do away with 
exemptions. A_ standardized system 
might be worked out whereby an indi- 
vidual would be classified by the local 
office of the bureau of internal revenue 
after presenting his claim for exemp- 
tion, and the employer could make his 
deductions accordingly. The source 
deduction is a “pay as you go” method. 
If we are to pay higher and higher taxes, 
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this burden on March 15 is to be very 
heavy and the individual will be practic- 
ally insolvent, as few individuals set up 
“reserves” for taxes. 

Let us look at the other one third of 
the national income. We could not ex- 
pect a corporation with thousands of 
stockholders to whom they remit quar- 
terly dividend checks, to know the exact 
classification of each of their stockhol- 
ders, and it would not be practical to use 
a source deduction method here. I pro- 
pose that we still have an annual report. 
Say our man received interest on savings 
accounts, stock dividends, or what you 
will, in addition to his salary. On March 
15 he would file his return as being the 
recipient of, say, $40. a week with $200. 
of income from which there has been no 
deduction, and the rate which was in 
effect during the year would be applied 
to all of it. He would receive credit for 
that which was paid. 

Another feature of this method which 
I think is important is that it would tend 
to prevent inflation. Government spend- 


AND TRUST COMPANY of Chicago 








ing which is greatly increasing purchas- 
ing power at the same time is reducing 
the amount of goods which may be pur- 
chased by those people. In order to be 
the ones to be served, and get the desired 
articles, prices would be forced up and 
we would have inflation. 

I offer this suggestion as a method of 
raising revenue during the emergency 
period because I believe it would pre- 
vent run away price increases, it would 
make people tax conscious, it is a “pay 
as you go” method, and I feel sure it 
would fall upon those who are most able 
to pay. 


———— 9 


Named to S. E. C. 


The name of Ganson Purcell was recent- 
ly sent to the United States Senate by 
President Roosevelt who appointed him a 
commissioner of the Securities and Ex- 
change Commission. Mr. Purcell has been 
a member of the SEC staff, with the trad- 
ing division. 














THE CAPITAL ECONOMY 


Mobilization for Peace 


The Problem of Reconstruction After the War 


FRANK MUNK 
Lecturer in Economics, Reed College, Portland, and author “Economics of Force” 


NTIL we realize that there will be 

no return to the “normalcy” of 1914, 
or 1928, or 1938 we shall continue to be 
baffled, helpless and ineffective. Instead 
of looking back we must look forward 
to a more efficient, productive and coor- 
dinated world economy. Unless we mas- 
ter the forces of mechanical and human 
energies released by the new technology 
of machines and men those forces will 
master us. 


America’s capacity to produce was 
estimated by the Brookings survey at 
97 billion dollars or 20% above the na- 
tional income of 82 billion dollars in 
1929. The “Report of the National Sur- 
vey of Plant Capacity” concluded that 
capacity existing in 1929 could have pro- 


duced a national income of 135 billion 
dollars. By March 1941 the index of 
industrial production compiled by the 
Federal Reserve Board rose to 141, as 
against 110 in 1929, and still is going up. 
The amount of fixed capital invested in 
American industry in 1938 was, however, 
little above the average of 1923-25. 
Whatever increases in output there were, 
were due almost exclusively to higher 
productivity of labor and of equipment. 
According to Spurgeon Bell in the Brook- 
ings study on “Productivity, Wages, and 
National Income” productivity of labor 
increased by more than 40% from 1923- 
25 to 1938. There was a corresponding 
increase in the productivity of physical 
equipment. T. J. Kreps of Stanford says 
in a recent study: “The extent to which 
capital-saving innovations have enabled 
American business firms to expand their 
productive capacity simply by expending 
depreciation and maintenance allowances, 
undistributed profits and obsolescence 
reserves, is shown by the exerience of 
the Celanese Corporation of America. 
It increased productive capacity seven- 


From lecture at Annual Meeting, Oregon Bank- 
ers Association, June 10, 1941. 


fold with only a 187 per cent increase in 
fixed assets.” 


Sphere for Government and Business 


UT the problem of full utilization of 

productive capacity, pressing enough 
before the present emergency, will be 
even more difficult after the war emer- 
gency. This year more than 5 billion 
dollars are being invested in new de- 
fense plant facilities. Before the war 
is over American industry will have ex-. 
panded on a scale not yet fully realized. 
What is to happen to the newly created 
plant capacity? What kind of peace- 
time economy can replace the present 
near-war economy? 


Not only will the war increase the 
over-all plant capacity, it will also have 
profoundly affected the relationships 
between the production of capital goods 
and the production of consumptive goods. 
The former is of course expanding very 
rapidly, while production of consumptive 
goods, while it may increase in some 
lines, will probably decline in others. 
At best consumption will remain static, 
while defense expenditures will continue 
to rise. The longer the war will last 
(and in case of a Nazi victory, war or 
preparation for war would be the nor- 
mal state of affairs) the more difficult 
it will become to unmake the structural 
changes necessitated by national defense. 
Either the United States or Germany 
will emerge as the leading industrial na- 
tion in the world. 


Certain underlying trends can be de- 
tected even if details remain foggy: We 
shall continue on the basis of a mixed 
economy. Neither outright socialization 
nor a complete return to laissez-faire 
seems probable. The struggle between 
public and private enterprise has by now 
become meaningless. We shall have 
both, and the sooner this is acknowledged 
the better. Government and business 
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must collaborate. Otherwise there will 
be neither free government nor free 
business. New forms of government- 
business partnership will undoubtedly be 
sought and found. Without a liquidation 
of conflicts between government and bus- 
iness, business and labor, and govern- 
ment and labor no war can be won and 
no lasting peace constructed. Spheres of 
public and private enterprise should be 
delimited both in terms of a war economy 
and peace-time reconstruction. Distrust 
should be replaced by cooperation and 
recognition that public planning and pri- 
vate operation are not mutually exclu- 
sive. 


Our Role as World Leader 


NLESS some new type of large scale 

investment is resorted to a severe 
crisis is inevitable, when armaments 
stop. The plant expansion referred to 
above only accentuates the need for a 
“peace mobilization” comparable in size 
to the mobilization of national resources 
for war. Some of the new investment 
opportunities may be found at home. 
There should be a large housing pro- 
gram, there might be some new indus- 
tries, airplanes will probably become al- 
most as popular as the automobile. 

But all this will not suffice. The pro- 
ductive genius of the American people 
has outgrown the national boundaries. 
In other countries too, political frontiers 
are stifling the possibilities of modern 
technology. If the Allies win many of 
the industries in Europe will have to be 
rebuilt from the ground up. Britain in 
particular will have to be rehabilitated. 
In the meantime England will have great 
difficulty in regaining her export trade. 
In World War I England lost her posi- 
tion as the financial center of the world. 
World War II will probably cost her her 
position of industrial preponderance. 
Whatever the outcome of the war, Eng- 
land will be unable to finance world re- 
construction on anything like a scale 
comparable with the period after 1918. 
The same will be true of all other coun- 
tries involved in the conflict. Japan will 
need many years to reestablish her fin- 
ancial equilibrium. Italy will lick her 
wounds. Soviet Russia cannot furnish 
capital for reasons that are only too ob- 
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vious. Germany, if defeated, will be in 
no position and no mood to invest capi- 
tal abroad. Remain the United States. 

Before the present revolution started, 
the United States already possessed an 
economy that determined to a large ex- 
tent the fate of other countries. The 
great depression contributed the last 
straw for that explosive mixture which 
led to the present conflict. 


Expansion or Stagnation 


HE repercussions of happenings 

abroad may also determine internal 
conditions in the United States. For in- 
stance, unless the rest of the world can 
enjoy at least a moderate prosperity (or 
what is regarded as prosperity in various 
countries) there will always be a tend- 
ency on the part of less satisfied nations 
to make war and eventually to unite 
against the United States. The example 
of Petain’s France is too recent to be 
forgotten. 

Two things will then determine the 
fate of the world: how successful the 
United States will be in gearing its in- 
ternal economy after the war to full em- 
ployment of its resources (and this in 
turn will depend largely on the rate of 
real investment), and, secondly, to what 
extent the United States will be willing 
to collaborate in a world reconstruction. 
The United States possess the tools, the 
intelligence and the energy that would 
transform deserts into gardens, cities 
full of undernourished children, disease 
and filth into healthy and aspiring com- 
munities, despair into hope. All they 
need is the decision and the will. 

The crux of the problem is whether the 
United States will choose the road of eco- 
nomic expansion or of economic stagna- 
tion. A stagnant economy means social 
decay, class war, internal strife and ul- 
timately revolution. The only way to 
rebuild world trade is to take the initi- 
ative in developing backward areas. It 
means lots of responsibility, it will cost 
lots of money, but it is the only practical 
way to continue the expansion of Amer- 
ican industry, of American investment 
opportunities. Unless there are adequate 
opportunities for profitable investment 
on a wide scale private enterprise will 
go by default; shrivel and disappear. 





THE CAPITAL ECONOMY 


Risk-Money Capitalism 


“Capital which is sent out in the world 
to fulfill one of the functions that capital 
has always fulfilled—that of risk-taking 
—will be given greater compensation 
than capita! which refuses to go to work 
except under a Government guarantee,” 
stated R. W. Sinsabaugh, of Clarke, Sin- 
sabaugh & Co., Inc., New York invest- 
ment counsel, before the Minnesota 
Bankers Association, in annual conven- 
tion this month at St. Paul. “If the ab- 
sentee capitalist is to continue in the 
future as he has in the past few years, 
to seek the ultimate in safety, it seems 
inevitable that his return can be expect- 
ed to remain low and in fact his very 
existence may be threatened.” Mr. Sin- 
sabaugh warned. 

If capital is to refuse to accept its 
risk-taking functions, complete stagna- 
tion and lack of economic progress will 
result. A more likely alternative would 
be that “the community would refuse to 
allow the economy to stagnate and would 
insist upon taking the risks of progress 
itself through the Government,” he 
declared. 

Pointing to the erroneous assumption 
after World War I there would exist a 
pre-1914 state of international economic 
society and economic interdependence of 
the nations of the world on one another 
for supplies and customers, Mr. Sinsa- 
baugh remarked that “the post-war 
world this time has no complete pattern 
to which it will wish to return as it had 
in 1918. The abortive attempt to return 
to laissez-faire following 1918 has dis- 
credited that pattern and there are few 
people who are satisfied with the painful 
panaceas of the 1930s. ... It may well 
be that an attempt will be made to oper- 
ate large and mature industries either 
directly by Government or under such 
rigid Government controls that most of 
the production of these industries is pro- 
duced for the benefit of the majority of 
the people rather than for the benefit 
of the few. 

“To provide the spark of private ini- 
tiative, however, profit possibilities must 
be provided in those new industries 
which are necessary to the progress of 
the community and yet are not attempted 
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under the bureaucratic system of gov- 
ernment control. This imaginary econ- 
omic system with government ownership 
or control of mature and stable industries 
and private ownership and control of new 
and developing industries is neither com- 
munism nor fascism. It respects pri- 
vate property. It contains profit possi- 
bilities for capital risk-taking. On the 
other hand, it eliminates permanently 
large profits through the exploitation of 
enterprises which contain neither the 
necessity of hard work nor of capital 
risk. 


“Democracy and capitalism can do 
these things, but the new generation of 
business leaders will need to think more 
of the effect of its acts on the social and 
economic structure of the community and 
less in terms of giving as little as pos- 
sible for as high a price as can be obtain- 


ed.” Otherwise, “the result may well be 
that it will lose the privilege of private 
enterprise.” 
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Real Aims of Finance in War 


T is perhaps not always realized what 

a revolution in thought on the prin- 
ciples of war economics has been 
brought about in this country in the 
twenty months of the war. Things are 
now done by almost universal consent 
that would not have been considered 
possible, outside a theorist’s dream, in 
September, 1939. If so much has been 
done already, in a period fully half of 
which was spent in playing at war, how 
much farther is totalitarian economics 
likely to go? There is obviously a long 
period of the grimmest struggle ahead 
of the country; what new financial ex- 
pedients will it call forth? 

In war economics, money can be said 
to have two main functions, one nega- 
tive, the other positive. Both are of 
secondary importance to the real phy- 
sical problems of mobilizing men and 
materials, which are the true substance 
of war economics. The negative func- 
tion of money is to avoid impeding the 
solution of these physical problems. 

In the waging of war, finance plays a 
non-combatant role, clearing the path 
for the soldier and keeping out of the 
way. Its second and more positive con- 
tribution is concerned not with waging 
the war but with distributing its effects. 
Anything as wasteful and destructive as 


SAN FRANCISCO 


war necessarily results in loss. The 
physical losses—death and mutilation 
—must necessarily be left to lie where 
they fall; the economic losses, however, 
are transferable, and every State makes 
some attempt to distribute them fairly. 

The economic burden of war should 
be distributed in such a way as to re- 
duce to a minimum its social displace- 
ments. Whole classes of persons— 
shopkeepers, for instance—should not 
suddenly and arbitrarily lose their ac- 
customed place in the scheme of things 
as a result of differential impoverish- 
ment; and within classes, individuals 
should not be singled out to suffer more 
than their fellows—shopkeepers in Lon- 
don, for example, more than shopkeep- 
ers in Oxford. Or if there are to be 
such displacements, they should follow 
some deliberate and conscious scheme 
and not be left to be brought about by 
the haphazards of war. The way to ob- 
tain it is by monetary means, by cre- 
ating some sort of financial pool and 
by determining who is to pay into the 
pool and who to draw out of it.—The 
Economist, May 3, 1941. 


Philip M. Harwood, vice president and 
trust officer, Bank of America N. T. & 
S. A., Oakland, was elected State vice 
president of the Trust Division, A.B.A. 





THE CAPITAL EOONOMY 


Defense Financing That Really Defends 


F present financial methods cause us 

to transmit to future generations a 
less efficient industrial system, a less 
productive labor force and an impaired 
system of incentives, these losses will 
be forced on future generations. Our 
present task is to make the real costs 
as light as possible—so to finance the 
war as to minimize the total burdens on 
our population. This can only be done 
by adopting policies which interfere as 
little as possible with maximum produc- 
tion, including willingness to assume 
entrepreneurial risks and to invest 
capital. On the other hand, such poli- 
cies must produce a minimum of inter- 
ferences with consumption, lest ability 
to work and save, as well as incentives, 
be reduced. Periods of war and prep- 
aration for defense are not times for 
social reform unless the reform en- 
hances the productive output of defense 
goods. 


The Revolution taught us that volun- 
tary subscriptions would not support an 
army in the field, that the emission of 
paper money was ruinous, and that a 
government without adequate taxing 
powers could not defend itself. The 
folly of attempting to run a war on 
credit we should have learned from the 
War of 1812, the Mexican War, and the 
Civil War, as well as from World War I. 
The World War cost over $36,000,000,- 
000, two-thirds of which came from 
loans. It is not too distant an event 
to recall the loan drives which forced 
many citizens to buy bonds they could 
not afford and induced others to borrow 
from banks in order to buy them. 
Neither have we forgotten the forced 
liquidation which inevitably followed 
the public subscriptions, nor the de- 
clines in market values as the Treasury 
refused to recognize the upward move- 
ment in interest rates in fixing the re- 
turns on its later offerings. Nor is the 
excessive use of short-term issues and 
bank credits to be overlooked. 


High Ratio of Taxation Needed 


All of these and other fiscal mistakes 
contributed to the sharp increase in 
prices and the cost of living accompany- 
ing the war, to the conditions now re- 
ferred to as “the war-time inflation.” 
The clue to the avoidance of a repeti- 
tion of such conditions and of post-war 
collapse lies, in large part, in the dos- 
age of taxation employed to finance de- 
fense. The amount of taxation relative 
to borrowing must be large enough to 
prevent a repetition of World War I 
price changes; banking and credit poli- 
cies must likewise be managed so as to 
avoid this result. 


In calling for more severe taxation, 
Secretary Morgenthau is to be com- 
mended. That the final proportion of 
taxes to loans should be higher than 
ever before is imperative if the dangers 
of inflation and subsequent collapse are 
to be avoided. 


Nevertheless a high-tax policy, an all- 
tax policy or even a %-% rule is not ap- 
propriate for particular days, months 
or years unless economic conditions, 
measured in terms of the effects of such 
policies, happen to call for it. At no 
time can a proper fiscal policy be de- 
veloped apart from the economic situa- 
tion in which it is to operate. 


One policy is called for when capa- 
city production and increasing employ- 
ment are being approximated; another 
policy is appropriate for the period in 
which maximum production is being 
maintained; still a different policy may 
need to be adopted for the post-defense 
period when industry is being recon- 
verted from the manufacturing of arma- 
ments to the production of goods for the 
satisfaction of peace-time wants. — 
From address to Indiana Bankers Asso- 
ciation Convention by Simeon E. Le- 
land, Chairman, Dept. of Economics, 
University of Chicago, and Director, 
Federal Reserve Bank of Chicago. 


579 





TRUSTS and ESTATES—June 1941 


Canada’s War Economy 


ONTROL of the price level is ac- 

complished largely through finan- 
cial policy, but control of the price 
structure—as distinct from the price 
level—has called for the setting up of 
considerable machinery. There has 
been no unwise attempt to freeze the 
general price level as at any given date, 
but the emphasis has been placed on 
organizing supply to prevent shortages, 
and this has required a great variety of 
methods varying with commodities and 
circumstances. In some _ instances, 
where increased prices would operate 
as increasing a needed supply, rising 
prices have been welcomed; and in 
other instances, maximum prices have 
been fixed, but changing circumstances 
may at any time bring about the remov- 
al of the limits. 


From: the outbreak of war until now 
the cost of living index in Canada has 
risen only 7% and this increase is from 
a level which may be considered as be- 
ing under normal. Much of the in- 
crease is accounted for by taxation on 
various commodities, so that the rise is 
not suggestive of the inflationary spiral. 

That we are trying to pay as we go 
as far as is feasible is shown by the 
Budget introduced by our Finance Min- 
ister last month. In round figures, it 
anticipates direct war expenditures of 
one and a half billions. This is in ad- 
dition to the ordinary costs of govern- 
ment. Over and above that we are pro- 
viding approximately one billion in ad- 
vances of materials to Great Britain, 
which transaction in its financial aspect 
is similar to your advances under the 
Lease Lend Act. Translating these 
amounts into approximate American 
equivalents would mean that in the 
present year you would be spending 
twenty-four billions for defense pur- 
poses and sixteen billions under the 
Lease Lend Act. 


Of the total of our ordinary govern- 
ment budget and our own war expendi- 
tures, we are to raise this year through 
taxation approximately three quarters, 


which leaves the other quarter, plus our 
advances to Great Britain, to be fi- 
nanced by borrowing. 


Tax Program 


We are admittedly nearing another 
critical and difficult stage in our finan- 
cial operations. We are approaching 
the condition of full employment and 
production and at the same time are 
facing the need of transferring more 
man power to the armed forces and an 
equally great need of substantially in- 
creasing the production of war mate- 
rials. Hence the necessity of trying to 
reduce civilian consumption, or at least 
keeping that consumption from rising 
with the rising national income. 


The Budget of last month was direct- 
ed to that end and it imposes very heavy 
tax increases, for the most part by way 
of direct taxation. Corporation taxes 
are now at a minimum of 40%, with ex- 
cess profits tax as high as 75%. The 
personal income tax now commences at 
15% on the first thousand, rapidly ris- 
ing to 50% on the 16th thousand and 
more gradually rising to 85%. The ex- 
emptions are $750 for a single and $1500 
for a married person. In addition, all 
investment income above $1500 pays 
4%, and, still further in addition, there 
is a Defense Tax without any exemp- 
tion—except to those of very small in- 
comes—which is 5% for married per- 
sons and 7% for single persons. A sin- 
gle person earning more than sixty-five 
dollars a month pays this 7% Defense 
Tax on his whole income. 


In the coming months further steps 
will be taken to prevent the dreaded in- 
flationary spiral from coming into oper- 
ation. This may necessitate further tax 
increases, or compulsory savings of 
some nature, or an extension of price 
controls, or some system of rationing, 
or a combination of several of these 
methods.—E. J. Tarr, K.C., president, 
Monarch Life Assurance Co., Winnipeg, 
to N. Y. State Bankers Assn. Conven- 
tion, May 26. 





Tomorrow: Calli lera- 
btut inks bebebiet 


VoL. 6 Me dntup 


A “Balance-of-Power’’ Economy 
Editorial 


UT of the world-wide revolution in politics, in economics and in 

science, which have brought such dramatic and deep-seated changes 
since the first World War, some common denominator must be found if 
the seemingly confused events are to be meaningful, and a ground-work 
laid for intelligent action. The orderly arrangement of these expressions 
of popular dissatisfaction or desires into a pattern which the naked eye 
can see is an absolute and immediate necessity, if we are to work in unity 
and not at cross purposes. 

Running through every great issue, in every country, is the same 
thread of conflict—a battle for supremacy of power between state social- 
ism at one extreme and unbridled, laissez-faire exploitation at the other. 
In one case power derives originally from the ballot or from strong-arm 
“coups de etat” and is perpetuated by control of the public purse; in the 
other it derives from large aggregations of private wealth. In either case 
the power is lodged in the hands of a privileged few. 

Wherever either one has long retained mastery the result has been 
loss of financial independence of the majority, loss of political independ- 
ence of all but the “elite guard” or both. Where a balance has been pre- 
served between government and business, and the final power preserved 
to the people by separation of the executive, legislative and judicial func- 
tions, the result has been a prosperous democracy. Our job is clear: to 
preserve the balances of power which are the fundamental virtues of a 
progressive and virile democracy; leadership, sensible of and sympathetic 
with the equality of rights of all economic groups. 


T is up to every American to volunteer his fullest abilities to the end 
that this country may attain the great strength of which it is capable, 
both in defense and in peaceful pursuits. The threats of totalitarian con- 
trol have been defeated by the people; it is now up to all of them to make 
democracy work and for business to assume responsibilities equal to their 
privileges. 
The lesson of the last ten years may be summed up by saying that 
intelligent and quick responsiveness to the honest needs of the people is 
the great obligation of both government and business leadership. Those 
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who fail, for stupid or selfish reasons, to assume this obligation are the 
traitors of democracy. The economic depression was a direct result of 
unresponsiveness to public needs on the part of an uncontrolled business 
dictatorship; it may be continued by an unduly powerful political control. 

Both extremes prove the need for leadership, under checks and bal- 
ances, which is not simply responsive to the whims and greed of people 
(for that way leads to using up our substance and ultimate ruin) but 
rather for leadership which assumes its proper role of protection of that 
substance and education in the differences between temporary and endur- 
ing public advantage. This can be based only on the confidence of the peo- 
ple, and their confidence can only be gained by understanding of the claims 
of each and impartial justice or compromise between the short-term and 
long-term effects. Responsiveness of leaders is as essertial to a system of 
free enterprise as to a system of free democracy; in fact neither can exist 
separately. 

Those charged with financial and especially fiduciary power have the 
finest opportunity ever to contribute to the hard task of rebuilding a 
strong democracy in business, if they will apply a definite part of their 
time to a study of the social and economic needs of the country, and 

































respond to them with the firmness of just conviction. 


C.P.L. — The Certified Probate Lawyer 





“And the law, when defied, will revenge itself still 
On the man and the woman who make their own will.” 


HAT was true in Lord Neaves’ 

time is even more so today, with 
the multitude of tangible and intangible 
assets which comprise the average estate 
and with ever-changing complexities of 
tax and other laws. Probate practice has 
become one of the many branches of the 
law requiring a high degree of special- 
ization and constant study, just as in 
medicine, engineering, and other pro- 
fessions. Yet the law has lagged behind 
in giving fair recognition to the fact; 
the G.P. is still the rule, and attorneys, 
like the proverbial Jolly Testator, too 
often approach the disposition of a man’s 
life savings in a sanguine manner un- 
justified by experience in this peculiar 
work. 

It is one of the strange conceits of 
human nature that almost every one 
—lawyer or not—deems himself or her- 
self capable of writing a will and, in 
the aggregate, passing on all the goods 
of the civilized world to the next gen- 





From “The Jolly Testator” 


eration. Many lawyers are, however, 
coming to share the views of the trust 
officers who see these wills in opera- 
tion, that will and trust drafting, and 
probate law constitute a field requiring 
special qualifications. 

The corporate fiduciaries are further 
continually embarrassed by requests of 
prospects or customers for recommenda- 
tion of the best lawyers for developing 
estate plans and drafting wills and 
trusts. Life underwriters, investment 
counsel and C.P.A.’s often have occasion 
to refer such business. To do justice to 
the client, it is essential that something 
better than the present “active list,” hit- 
or-miss, or favorite methods be available. 

It is therefore proposed that the ap- 
propriate committees of the American 
Bar and State Bars—together with rep- 
resentatives of cooperating committees 
of other related organizations—consider 
the provision of a special examination 
and certificate of proficiency in probate 
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and trust law, for those members of the 
bar who voluntarily elect to take such 
examinations. This principle already 
has a most successful precedent in the 
C.L.U. degree made available to life 
underwriters. It is in keeping with the 
trend in the medical profession as exem- 
plified by certificates of Fellowship in 
the American College of Surgeons. The 
Will Contests conducted at law schools 
in several cities might well provide use- 
ful background for the preparation and 
conduct of the examinations. 

Given perhaps under the same aus- 
pices as the present Bar examinations 
(possibly subject to review each five 
years) such certifications would be of 
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great public advantage, would raise the 
status of this group of the legal pro- 
fession, and reflect credit upon the whole, 
and would go far to assure the much 
needed improvement in estate planning, 
disposition, and efficient procedure. It 
would disqualify no lawyer from such 
work but would augment the flow of es- 
tate business to those who, by their own 
sacrifice of time and application of study, 
were able (at nominal expense) to qual- 
ify for this function. The attendant 
publicity would undoubtedly also stim- 
ulate more contacts with attorneys gen- 
erally and substitute estate planning 
for casual “will-writin’ ”’—to the benefit 
of all parties. 


Our Debt to Capital 


MERICA is able today to build the 

greatest war machine of any nation, 
or present combination of nations. Why? 
For one and only one reason—because 
our forefathers were not only productive 
but thrifty, and passed on to us the sav- 
ings of this past labor in the form of the 
world’s mightiest armory of tools, ma- 
chinery, plants and equipment. Without 
the machines to convert raw materials 
and process guns, tanks, planes and 
ships, our own labor today would be 
utterly ineffectual for defense, as well 
as for maintenance of a standard of liv- 
ing worth fighting for. 


We talk glibly of a prospective nation- 
al income of 100 billions, yet fail to ap- 
preciate that this would be no more than 
a Jules Verne fantasy, if a large share 
of production during 300 years had not 
been saved to take the form of factories, 
railroads, ships, planes, machines—our 
present array of useful wealth. The 
evidences of these savings — bonds, 
stocks, mortgages, insurance contracts, 
savings deposits, etc.—are, like currency, 
the receipts for services performed. So 
long as their rights are respected, peo- 
ple will continue to create and pass on a 
surplus and the nation will progress. 
When they are considered, like most re- 
cent international treaties, to be only 
scraps of paper, we shall have the same 


piracy, strife and destruction domestical- 
ly that we row see among nations. 

On the other side, it would serve us 
well to remember that these machines 
or facilities, created out of past labor 
and left as a heritage to this genera- 
tion, are of productive value only to the 
extent to which present labor is able to 
use them for the needs of the day. The 
value of production, whether for defense 
or civilian use, bears a direct relation 
to the total sum of capital employed, 
plus labor. In some industries as high 
as $7,000 of capital is required for the 
most efficient production of a single 
workman. Thus, it should be a basic 
part of our government fiscal policy to 
encourage private savings and avoid the 
destruction of present capital, so that 
today’s workmen may continue to have 
the finest tools in the world. This re- 
quires an intelligent application of cap- 
ital investment; such a division of the 
increased value of their joint product 
between capital and labor, as will pro- 
vide the maximum incentive to each; and 
utmost economy in government opera- 
tion. If, as has been suggested, this 
world may be at war for the next ten or 
fifteen years, it is only a matter of self- 
interest that we continue to increase our 
capital tools. “Social advances” are im- 
possible without modern equipment and 
political encouragement of saving. 





Pennsylvania Trust Meet 
Walthour Heads Trust Company Section 


RGANIZATION of a corporate fiduc- 

iaries association for each of the 
eight groups of the Pennsylvania Bank- 
ers Association was reported as nearly 
completed by Charles A. Schreyer, pres- 
ident of the Trust Company Section, at 
the annual association convention in 
Atlantic City, May 22. Three have been 
functioning for many years; three were 
recently created; preparatory work has 
been done for establishing the remain- 
ing two. 

“Meetings of smaller, less formal and 
more intimate local associations will 
afford opportunities for chairmen and 
members of state committees to appear 
before them and explain their prelimin- 
ary conclusions regarding many of the 
problems upon which they are working,” 
said Mr. Schreyer, who is vice president 
and trust officer of West Branch Bank & 
Trust Company, Williamsport. They 
will thus be able to “obtain the reactions, 
original thoughts and active collabora- 
tion of many trust men who do not 
attend the conventions or conferences.” 

The following officers were elected: 

Chairman: J. Regis Walthour, trust 
officer, First National Bank, Greensburg. 

Vice Chairman: E. J. Sitgreaves, ex- 
ecutive vice president, Easton Trust 
Company. 

Secretary-Treasurer: Robert U. Frey, 


assistant treasurer, The 
Pennsylvania Company, 
Philadelphia. 


Why The Massachusetts 
Rule? 


ONSIDERABLE oppo- 

sition exists to the 
proposed legislation adopt- 
ting the Massachusetts 
Rule of trust investment, 
“due largely to a lack of 
full understanding of what 
we are trying to accomplish 
and what might be called 
lack of full education as to 
the terms, the needs and 
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the purposes of the bill,” stated Frank 
G. Sayre, chairman of the Committee 
on Legal Investments for Trust Funds, 
and vice president, The Pennsylvania 
Company for Insurances on Lives and 
Granting Annuities. However, a poll of 
trust institutions in the State having 
shown a ratio of three to one in favor 
of the rule, continued efforts will be 
made for presentation at a later session. 


Calling on all members of the associa- 
tion for aid in the campaign of educa- 
tion, Mr. Sayre listed the following argu- 
ments in favor of the rule: 


1. Better results where trustee has free 
hand 

2. Degree of diversification not other- 
wise obtainable 

3. Better income yield 

4. Scarcity of mortgages 

5. Greater liquidity and marketability 

6. Less likelihood of frozen assets 

7. Trend toward liberality in powers 
given by instruments and law. 

8. Most non-legal accounts accidental 
rather than desired 

9. Efficacy of rule in other jurisdictions 

10. Danger with respect to ill-equipped 
or casual trustee no greater than un- 
der existing non-legal accounts which 
amount to from 60% to 70% of total; 
moreover, legality no guaranty of 
wise selection. 


Results of Cost Study 


HE second cost survey 

of the Personal Trusts 
Divisions of twenty-three 
representative banks, con- 
ducted by the Committee on 
Costs and Charges, shows 
that earnings for 1939 im- 
proved over those for the 
previous year, according to 
the report given by Robert 
A. Wilson, trust officer, The 
Pennsylvania Company. 
Whereas only six banks had 
shown net profit for 1938, 
ten reported net profit for 
1939, and the combined 
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loss was reduced from $377,000 to $260,- 
000. Elimination of credit for earnings 
on deposits would cut the number of 
profitably operated divisions to five, Mr. 
Wilson said. 


Although fees as executor and admin- 
istrator decreased $175,000, total com- 
missions rose $80,000, or 3.4%, over 
1938, indicating, Mr. Wilson stated, that 
the committee’s suggestions that new 
trust business be accepted on a profit- 
able basis only and that fees on existing 
accounts be revised, were being heeded. 
A nation-wide survey by Gilbert T. Ste- 
phenson, of the Trust Research Depart- 
ment, Graduate School of Banking, 
points to the conclusion that beneficiaries 
are agreeable to increases in fees when 
given actual facts and figures. 


Fifteen institutions showed a profit 
in the Custodian and Personal Agency 
Division, as against eleven in 1938, while 
thirteen operated at a profit for all divi- 
sions, excluding Corporate Trust and 
earnings on deposits, as compared with 
fourteen for 1938. The costs per $1.00 
of income were $1.089 and $1.081, respec- 
tively. 

The accountants who supervised the 
analysis—Lybrand, Ross Bros. & Mont- 
gomery—reported that there was no evi- 
dence that the cost of administering 
trust accounts could be materially 
reduced without impairing the standard 
of service. “We must therefore con- 
clude,” Mr. Wilson declared, “that oper- 
ating losses can only be corrected by in- 
creasing the volume of profitable busi- 
ness, whether the accounts be new or 
old,” and that this can be done only if 
the banks determine at the end of each 
year their own cost figures upon which 
they can base adequate fees. 


Commingled Funds 


MANUAL of operation for mortgage 

investment funds, similar to that 
prepared for common trust funds by the 
American Bankers Association, is being 
completed by the Committee on Mort- 
gage Investment Funds, headed by G. 
Fred Berger, treasurer, Norristown-Penn 
Trust Company. A State statute and 
regulations of the Federal Reserve Board 
governing their operation have already 
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been obtained through the efforts of the 
Committee. 


Mr. Berger urged trust institutions, 
after the manual is made available, to 
consider the establishment of either a 
mortgage investment fund or a common 
trust fund, or both, “looking toward the 
future when the average of estates will 
be even more reduced than it is at pre- 
sent.” This machinery will provide 
“efficient and effective investment of the 
often uninvested portions of larger trusts 
and, of even greater importance, for the 
investment of smaller trusts in order to 
provide for reasonable diversification and 
more adequate income than could be had 
for the beneficiaries were individual in- 
vestment the only medium available.” 


Changes in Fiduciary Law 


HE Committee on Law of Decedents’ 
Estates and Trusts, whose chairman 
is Paul C. Wagner, trust officer, Fidelity- 
Philadelphia Trust Company, has been 
studying the various surveys and recom- 
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mendations made by the Pennsylvania 
Bar Association committee of the same 
name. The subjects studied include: 

1. Powers of fiduciaries—to sell, mort- 
gage, pledge, borrow, lease, conduct bus- 
iness, incur obligations, release and com- 
promise claims, complete contracts, and 
to have personal dealings with the es- 
tate. A proposed statute covering these 
powers is contemplated. 

2. Investments of fiduciaries—diver- 
sification, retention, balancing of gains 
against losses, defenses to surcharges, 
and the desirability or not of the legal 
list. 

3. Lien of Debts on Real Estate of 
decedents — to simplify the pertinent 
procedure so that all claimants, irrespec- 
tive of nature of their claims, may be 
protected. 

4. Intestate succession—increasing the 
rights of surviving spouse where sur- 
viving relatives are only remotely related 
to decedent, and making estate escheat 
to Commonwealth where intestate deced- 
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ent leaves no spouse or first cousin or 
relative of closer degree. 

5. $500. exemption — advisability of 
equalizing rights of spouses, clarifying 
rights of children, and simplifying pro- 
cedure. 

6. Delegation by fiduciary absent on 
military service—advisability of legisla- 
tion permitting delegation of discretion- 
ary powers. Suggestion rejected. 

7. Miscellaneous—general act amend- 
ing numerous sections of the Fiducia:ies 
Act considered for submission to Bar 
Association. 

Mr. Wagner concluded his report with 
mention of the multitude of measures 
affecting estates and trusts at that time 
pending in the State legislature. 


Bar Relations 


ONTINUATION of the satisfactory 

relations between trust companies 
and the bar was reported by Mr. Sayre, 
as chairman of the Committee on Coop- 
eration with the Bar. Minor complaints 
have been disposed of by the Philadelphia 
committee, and there have been no cases 
presented to the joint committee of the 
state bankers and bar associations for 
adjustment. Mr. Sayre reaffirmed the 
Committee’s readiness to confer with 
banks on any phase of relations with the 
Bar, urging trust men to “respect the 
rights of lawyers just as we expect them 
to respect our rights.” 

Progress in the establishment of com- 
mon trust funds throughout the State 
was reported by Gwilym A. Price, pres- 
ident, Peoples-Pittsburgh Trust Com- 
pany, and chairman of the Committee on 
Common Trust Funds. 

A paper on investing under discretion- 
ary powers, presented by Dale E. Sharp, 
is published in the Investment Policy 
section in this issue. 


Washington and Oregon Trust Men 
Meet 


Approximately thirty-five trust men at- 
tended the Oregon-Washington Bi-State 
Trust Conference held recently at the Dav- 
enport Hotel, Spokane, Wash. No prepared 
speeches or papers were delivered, the meet- 
ing being devoted to round-table discussions 
of trust problems. 











CURRENT EVENTS 


587 


New Jersey Bankers Discuss Financial 


and Economic Trends 


Chambliss Elected President of Association 


RESOLUTION pledging the aid of 

the members of the New Jersey 
Bankers Association in the sale of De- 
fense Savings stamps and bonds, and in 
financing defense production, and urging 
upon the Federal Administration strict 
economy in connection with non-defense 
expenditures and action to adjust equit- 
ably and promptly all differences between 
labor and capital, was passed unanimous- 
ly at the closing session of the associa- 
tion’s 38th annual convention on May 
24. 

L. A. Chambliss, vice president of the 
Fidelity Union Trust Company of 
Newark, was elected president, and F. 
Palmer Armstrong, president of the 
Keyport Banking Company, vice pres- 
ident; Joseph G. Parr, president, Trust 
Company of New Jersey, was elected 
treasurer, while Armitt H. Coate, of 
Moorestown, full time secretary, was re- 
appointed. Earl S. Johnson, vice pres- 
ident and trust officer, Savings Invest- 
ment & Trust Company, East Orange, 
was chosen State vice president of the 
Trust Division, A.B.A. 

Before joining the Fidelity Union in 
1924 to take charge of new business and 
public relations, Mr. Chambliss had been 
with the Guaranty Trust Company of 
New York for five years. He has been 
very active in civic affairs, being a past 
president of the Newark 
Rotary Club, and promin- 
ent in charitable and relig- 
ious organizations. 


Abuses of Enterprise 


ENYING the conten- 

tion that the compet- 
itive system of private en- 
terprise has failed, Mr. 
Chambliss admitted it has 
suffered from three major 
abuses which can be cor- 
rected. These are: 


Abuse of the credit sys- 
tem. “The trouble is not 
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that there is too much saving and laying 
up of a nest egg against old age,” he 
said, “but there is too little of this. 
There has been too much real estate spec- 
ulation on borrowed money and too much 
stock speculation.” 

The second is monopolies. “There is 
nothing so disastrous under our system 
as for one group to gain complete con- 
trol over the prices of any one commodity 
or industry,” Mr. Chambliss asserted. 
“Today the most serious form of mon- 
opoly abuse is in the realm of labor, 
where labor organizations are seeking 
to establish an uncontrolled monopoly 
over wages. A second serious form to- 
day is in the field of Government bur- 
eaucracies which are attempting to reg- 
ulate and fix prices artificially.” 

The third abuse is fraudulent business 
practices, blue sky stock promotions, 
bankruptcies, fires, frauds of all kind. 
“Just plain dishonesty.” 

He urged bankers to spot and fight 
subversive propaganda, “to the end that 
what happened in other countries will 
not happen here.” 


Advice to Bankers 


N his address as retiring president of 

the association, H. Douglas Davis, 
vice president and trust officer of Plain- 
field Trust Company, urged consideration 
of methods of profitably 
handling small trusts, in 
view of the effectiveness of 
taxation in reducing the 
large estates. He recom- 
mended continuation of the 
practice, instituted last 
year, of holding a one-day 
Trust Conference, apart 
from the general associa- 
tion meeting. 


Mr. Davis’ suggested 
three courses of action for 
bankers: 


Support whole heartedly 
the defense program. 
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Conduct their institutions conserva- 
tively in order to withstand the shock of 
unforeseen catastrophes. 

Cultivate friendly public relations and 
convince the public that independent 
chartered banks can best conduct the 
banking affairs of the nation. 


Trust Matters 


HE Committee on Trust Matters, 

headed by William E. Hocker, vice 
president and trust officer, National 
Newark & Essex Banking Co., after 
study of the “Common Trust Fund,” and 
the “Uniform Principal and Income 
Act,” concluded that for the time being, 
no enabling legislation should be pro- 
posed in connection with the Common 
Trust Fund. Some of the reasons offered 
were: 


“(1) The disturbed present times 


throughout the world and the uncertain- 
ty of the near future; (2) the public 
still retains adversely in mind, the ques- 
tion of commingling of assets; (3) the 
increasing number of corporate nomina- 


tions with co-fiduciaries might involve 
either (a) resistance to deposit in Com- 
mon Fund, over which co-fiduciary would 
have no control, or (b) attempted par- 
ticipation in Common Fund management 
by co-fiduciaries; (4) further study is 
required on the restrictions and rigidity 
of provisions of Regulation “F” (Fed- 
eral Reserve Board); the problem of 
handling bond premiums on purchases 
and on revaluations; the segregation of 
securities in default, or going off “legal’’ 
requirements, or “frozen” at time of par- 
tial withdrawals from Fund.” 

Additional study will be given to the 
matter. 


The Uniform Principal and Income 
Act was favored as a rule of simplicity. 
A Sub-Committee is making further 
study of the Act, especially in the form 
recently adopted by the State of Connec- 
ticut. 


Mr. Hocker reported that, in seeking 
new sources of revenue, the Committee 
had asked John Moxon, assistant trust 
officer of the Guaranty Trust Company 
of New York, to discuss with them the 
subject of “Investment Review Services,” 
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particularly with reference to new types 
of services for custodian accounts, with 
the purpose in mind of obtaining addi- 
tional revenue from handling requests 
received in the normal administration 
of this type of account. 

Efforts to broaden the legal list of 
investments are being made by the 
Special Committee on Trust Invest- 
ments. The Committee, whose chairman 
is Edward Schickhaus, vice president of 
Fidelity Union Trust Company, has been 
working on amendments to make elig- 
ible certain securities of high invest- 
ment merit, and to add, as a new class of 
securities, revenue bonds. One of the 
committee members is acting with a 
group of investment bankers, lawyers, 
and commercial bankers to consider a 
model uniform statute for States desir- 
ing to legalize such obligations for trust 
and other funds. 


Washington Trends 


HE centralization of powers in Fed- 

eral agencies, which has been going 
on for a long time, is being accelerated 
by the war psychology and behind the 
smoke screen of defense, according to 
A. L. M. Wiggins, president of the Bank 
of Hartsville, S. C., and prominently 
mentioned for the 1943 presidency of 
the American Bankers Association of 
whose Committee on Federal Legislation 
he is chairman. As an example, Mr. 
Wiggins cited the greatly increased 
powers given to the RFC to enable it 
to finance defense works. 

“If the plans of some Washington fig- 
ures for the concentration of all bank- 
ing power in the Federal Reserve Board 
are carried out, and the stock in the 
banks is taken over by Government own- 
ership,” Mr. Wiggins, added, “a symbol 
of private enterprise in the United States 
will disappear. It is well to remember 
that the first line of attack of totalitarian 
States for control of everything has been 
through control of banking and credit 
first. The control of our banks and bank- 
ing is at the front line of our scheme of 
Democracy.” 

“Another great tide at Washington,” 
said Mr. Wiggins, “is the destruction of 
the importance of moneyed capital. It 
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is as though profits have become im- 
moral. Wage increases, yes, but no more 
profits for capital. 

“A factor in the depression of the 
importance of capital is the artificially 
low interest rates, and the estate taxes. 
The estate taxes make it almost ridic- 
ulous to accumulate wealth,” Mr. Wig- 
gins remarked. “In two generations we 
liquidate America. It is not only bonds 
and stocks that have to be sold to pay 
estate levies, but actual property must 
be sold by the families which have built 
it as a business or enterprise.” 


Mr. Wiggins called inflation the most 
serious immediate threat in the country 
today. “The government is riding two 
horses in opposite directions at the same 
time,” he said. “On the one hand we see 
increases in agricultural prices and in 
wages; on the other we are attempting 
priorities and price controls. The race 
is on. Who will win is of vast import- 
ance to the banks of America. I consider 
it the prime duty of bankers to wage the 
fight against inflation.” 


Support for Market 


PROPOSAL that the United States 

Treasury and the Federal Reserve 
Board should let it be understood that it 
would support the market for U. S. 
Bonds, but at gradually lowered prices, 
was made by Dr. Willard I. Atkins, chair- 
main of the department of economics at 
Washington Square College, New York 
University. Discussing the reasoning 
behind this proposal, which would result 
in somewhat higher interest rates, Dr. 


Atkins indicated that he thought the 
Treasury was inviting danger by forcing 
interest rates artificially to the lowest 
possible levels. He cited the fact that 
whereas U. S. issues of a comparable 
class were yielding as little as 2%, Brit- 
ish issues were yielding 3.12% and Ger- 
man issues of similar maturity 4%. 

“If after the war we have a free flow 
of capital funds for international recon- 
struction, some upping of interest rates 
is likely,” Dr. Atkins pointed out. With 
that possibility in view, the Treasury 
should be interested in stabilizing bond 
prices and be ready to come to the rescue 
of the bond market if necessary. “If 
it is going to support the market, it can 
do it better if it is not too high.” 

Dr. Atkins estimated that defense ex- 
penditures during the coming year are 
likely to be about $14 billions, and the 
deficit about $8 billions. Although the 
first sales of defense bonds and stamps 
had not been so encouraging, he never- 
theless forecast that the funds raised by 
their purchase by the public would reach 
about $234 billions, while another $114 
billions would be raised by social secur- 
ity taxes and other Governmental trust 
fund accounts. This would leave about 
$4 billions for banks to supply, Dr. At- 
kins stated, adding that estimates that 
banks would have to supply about $500 
millions per month were too high, chief- 
ly because the Government, which was 
able to spend only $3.6 billions of a pro- 
jected $6 billions this year, would just 
not be able to run up a $10 billion deficit 
next year, due to limitation of production 
facilities. 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 


He urged banks to sell the new defense 
Savings Bonds and Stamps actively so 
as to reduce the amount of bonds which 
they would have to buy direct from the 
Treasury. 

To avoid the danger of inflation and 
rising prices, Dr. Atkins declared that 
the best way to stop rising prices is to 


check spending for non-defense items, 
and the best way to stop spending is 
taxes. We must tax to the limit, as far 
as possible, short of undermining public 
morale. He predicted that the country 
would probably come to some kind of a 
general sales tax, exempting necessary 
food and clothing. 


Prudent Investor Rule Considered in California 


Adoption of the Massachusetts Pru- 
dent Investor Rule will be on the 1943 
legislative program of the Trust Divi- 
sion, California Bankers Association, ac- 
cording to Chairman Harry Geballe in 
his report at the annual convention last 
month. Under the guidance of a sub- 
committee headed by Walter L. Nossman, 
trust counsel, Security-First National 
Bank of Los Angeles, lively discussion 
has taken place among trust men 
throughout the State, said Mr. Geballe, 
who is assistant trust officer of Califor- 
nia Pacific Title & Trust Company, San 
Francisco. A joint meeting of the Trust 
Division and the entire Association 
heard a discussion on the Rule by Mayo 
A. Shattuck, Boston attorney. 


Mr. Geballe also reported that a Prin- 
cipal and Income Act had passed the 
Senate and was at the time in the Assem- 
bly. Another bill, which was awaiting 
the Governor’s signature, would permit 
the Superintendent of Banks to examine 
any bond issue upon his own initiative 
and without charge to the obligor or un- 
derwriter and, if approved, to certify it 
as legal. This should result in additions 
to the legal list since it eliminates the 
requirement that the issuer or under- 
writer apply for such certificate and pre- 
pay the fee. 


Benson L. Smith, vice president, Cali- 
fornia Trust Company, Los Angeles, was 


elected president of the Trust Division 
to succeed Mr. Geballe. Other officers 
chosen are: 


Vice chairman — B. B. Brown, vice 
president and trust officer, American 
Trust Company, San Francisco 

Treasurer — Harry M. Bardt, vice 
president and trust officer, Bank of 
America N. T. & S. A., Los Angeles 

Secretary — Lauder Hodges, execu- 
tive manager, California Bankers 
Association. 


Newell Heads A. I. B. 


George T. Newell, vice president of the 
Manufacturers Trust Company of New 
York City, was 
elected presi- 
dent of the 
American In- 
stitute of 
Banking at the 
convention in 
San Francisco 
early this 
month. Miss 
May F. Mc- 
Cusker, of the 
trust depart- 
ment of Irving 
Trust Com- 
pany, New 
York, was ap- 
pointed nation- 
al chairman of the women’s committee. 


GEO. T. NEWELL 





Pension Plans in National Defense 
Timeliness for Patriotic, Business, and Tax Reasons 


MEYER M. GOLDSTEIN, C.L.U. 
Pension Planning Company, New York City 


RIVATE Pension Plans, to supple- 

ment the Federal Social Security 
Act, are more popular than ever. The 
latest available data indicate that more 
private pension plans have been installed 
in the United States during the six years 
since 1935, when the Social Security Act 
became effective, than were installed in 
approximately 50 years prior to 1935. 
Furthermore, the usefulness of pension 
plans is greatly accelerated during this 
national defense economy. 


The three basic reasons why the pen- 
sion movement is timely now are, Patri- 
otic, Business, and Tax reasons. 


Patriotic Reasons 


National defense calls for the organ- 
ized thrift of all segments of our popu- 
lation. 


Corporations will be called upon to 
invest their available surpluses in de- 
fense savings bonds. Taxes will con- 
sume an evergrowing part of their sur- 
plus defense earnings. At this writing 
it appears that there will inevitably be 
an increase in excess profits taxes and/or 
corporate taxes. 


Any residue that the corporation 
might have to pay out in dividends 


Based on address before Portland (Me.) Life In- 
surance and Trust Council, May 23, 1941. 


would find its way into the hands of the 
individual stockholders who would in 
turn be importuned to buy defense sav- 
ings bonds. 


Through the medium of pension plans 
there would be stored up some modest 
part of corporate earnings during this 
defense era — that would otherwise be 
consumed partly through taxation and 
partly through defense bonds. But the 
pension plan will in turn invest these 
corporate contributions in a manner that 
will aid the defense cause. 


If the corporation self-administers its 
pension plan, it would be a simple matter 
for the pension trustee to invest the 
funds in Defense Savings Bonds. If the 
pension plan is administered through a 
life insurance company, the latter auto- 
matically invests its funds either in 
Defense Savings Bonds or in the cross- 
section of bonds and mortgages of rail- 
roads, public utilities, factories, homes, 
industries, States and Municipalities, 
ete., all of which are the very life and 
fabric of our ability to become the “ar- 
senal of democracy.” 


Income Withheld 


Likewise, employees’ contributions are 
—through salary deduction — withheld 
at the source. In other words, the em- 
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ployees do not get these funds to spend 
for current goods and services. If em- 
ployees were to receive these sums in 
their regular pay envelopes, they would 
be able to buy things which could help 
promote the vicious inflationary spiral 
of rising prices, wages, etc. 

The employees’ contributions would be 
invested in the same manner as the em- 
ployer’s contributions are invested. 


A well conceived pension plan today 
should take into consideration the fact 
that there will probably be a period of 
readjustment following the present 
troubled days. In such a depression era, 
there will probably be the inevitable 
reduction of employment. Any severance 
fund which was provided through the 
vehicle of a well rounded thrift and re- 
tirement plan, would provide a shock 
absorber to such unemployed. 

Just as the gradual liquidation of gov- 
ernment bonds after World War No. 1 
was a tremendous cushion to the Amer- 
ican peace-time readjustment economy, 
so too can the emergency and severance 
provisions of a thrift and retirement 
plan be utilized for the next and succeed- 
ing periods of national economic read- 
justment. 

Finally, a thrift and retirement plan 
lifts the morale of the American em- 
ployee—a vital part of our defense cause. 
A dissatisfied employee is apt to be fer- 
tile territory for the propaganda of 
“isms.” 


Business Reasons 


Labor shortages are in the making, 
especially in the skilled labor field and 
among the Executive Group. Conse- 
quently, stockholders have a double inter- 
est in pension plans; one is to retain the 
present staff of Executives and skilled 
workmen, and the other is to attract new 
desirable employees for expanding de- 
fense work. 


Organizations that have had pension 
plans for years are able to testify to the 
efficacy of pension plans in holding em- 
ployees. This becomes more potent in 
the pension plan where an employee sac- 
rifices the benefit of the company’s con- 
tributions for past services if he resigns 
to seek other employment prior to the 
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time when he would be entitled to any 
benefits. 

Obviously, employees who are far- 
sighted are reluctant to leave their pre- 
sent connections for an increase in 
income, which they may regard as tem- 
porary. But if a prospective employer 
has a soundly devised pension plan, with 
liberal provisions in the event of sever- 
ance or death prior to retirement, then 
these benefits act as an additional in- 
ducement to him to consider a connection 
with the new employer. 


Tax Reasons 


Peak corporate tax rates enable cor- 
porations to contribute to Pension Plans 
with a minimum of stockholder cost and 
the maximum of Government allowance 
via tax deduction as a business expense. 


Since Section 165 of the Internal Rev- 
enue Code permits of a deferment of the 
individual employee’s tax on the corpora- 
tion’s contributions until the employee’s 
benefits are made available to him, it 
means a storing up of the company’s 
contributions for the benefit of the em- 
ployee, free from current personal in- 
come taxes during these years of high 
personal tax rates. 

Generally speaking, when the employee 
retires, his tax rates will probably be 
much lower because his pension income 
will likely be his primary income; where- 
as, during his active business years the 
company’s contributions, if currently tax- 
able, would be superimposed on his earn- 
ed salary income. The differential in tax 
rates, between the working years and the 
retirement years, plus the compound in- 
terest earned on the employer’s contri- 
butions during the working years, repre- 
sents an important bounty from Congress 
to the employees of the Nation as a part 
of the social aspect of having “Industry 
take care of its own.” 

The burden of high personal income 
taxes, and some increase in the cost of 
living, which appears inevitable, are go- 
ing to make it more difficult for most 
segments of our population to accumu- 
late a competence for old age. Conse- 
quently, they will be unable to retire 
when they reach the age of superannua- 
tion. The Social Security Act benefits 





THE TRUST MARKET 


are not enough to enable them to retire. 
The least expensive and most efficient 
method of solving the superannuation 
problem is for the employer to establish 
a pension plan to which the employees 
contribute. 


Trust Manual for 
Commercial Officers 


A memorandum in booklet form con- 
taining the answers to questions origin- 
ating in contacts with trust prospects, 
has been in successful use during the 
past year by the Marine Midland Banks, 
operating throughout New York State. 
The manual was prepared especially to 
assist the Group’s commercial officers in 
developing new trust business, the ques- 
tions representing a majority of those 
which had been put to these officers in 
their experience. 

The questionnaire makes no effort to 
cover the more detailed and technical 
phases of trust business, it being thought 
that, when an interview with a prospect 
progresses beyond the elementary stage, 
inquiries ought to be addressed to the 
trust officials or the customer’s attorney. 

The memorandum seeks carefully to 
avoid any indication that the banks of 
the Group are offering legal advice. For 
questions of a legal nature, they have 
obtained and included in the booklet the 
opinion of Kenefick, Cooke, Mitchell, 
Bass & Letchworth, counsel for the 
Group. In the words of the introduction 
by William T. Haynes, vice president and 
secretary of the Group, “cooperation, not 
competition, with the lawyers is our 
aim.” 

The questions themselves deal with the 
various fiduciary functions of the banks 
and such matters of policy as: size and 
nature of estate which will be accepted; 
co-fiduciaries; investment authority; ac- 
counting; fees. The legal opinion is con- 
cerned with: who is entitled to letters of 
administration; tax exemptions under 
the Federal and State estate tax laws; 
commissions of multiple fiduciaries; ad- 
visability of trusts and their duration; 
necessity of bond premium amortization; 
power to invade corpus; settlor control 
over living trusts. 


~ a et aD 


CO Your trust advertising must run 
on, year to year, to keep the flow 


of new business from slowing down. 


Two-thirds of all wills probated are 
made within 5 years of the testators’ 


deaths. Therefore, two-thirds of the es- 
tates you begin to administer in 1945 will 
probably be placed under your manage- 
ment by wills made between now and then. 

NOW is the time to plan, and begin 
using, effective trust advertising, to insure 
future trust department earnings. Many 
successful trust institutions would translate 
that: “Now is the time to invite the Purse 
Company to submit a proposal, without 
obligation to you.” 


THE 
CHATTANOOGA, TENNESSEE 


Headquarters for Trust Advertising 
BOSTON NEW YORK CHICAGO LOS ANGELES 
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Mandatory Joint Tax Returns 


The latest recommendation of the 
House Ways and Means Committee — 
to require husbands and wives living 
together to file joint income-tax returns 
—threatens to upset the tax-minimizing 
expectations of many carefully formu- 
lated estate plans. Under the motion 
adopted by the Committee, all income of 
spouses would be lumped together for 
the purpose of determining the applic- 
able tax rate, the amount of the tax 
being prorated according to the individ- 
ual income of each. The obvious result 
would be to eliminate any income-tax 
advantage of any gift—outright or in 
trust—by one spouse for the benefit of 
the other. Although the opportunity for 
estate-tax saving is preserved (for the 
time being, at any rate), this move em- 
phasizes the danger of constructing 
estate plans and selling trust service on 
the sole or primary basis of tax mini- 
mizing per se. 

This proposal, if enacted, will of course 
most seriously affect residents of those 
States in which the community property 
system prevails. It ignores the fiction, 
created by local law, that income is earn- 
ed half by each spouse, irrespective of 
its actual source. 

The measure may presage the more 
drastic attempt to base the tax on the in- 
come of the entire family as a unit (i.e. 
including income-earning’ children). 
Constitutional difficulties once thought to 
preclude such an attempt may well be 
held to disappear in the light of econ- 
omic realities and financial needs. 

This development ought not to retard 
the progress of the trust as a useful and 
legitimate tool for the administration 
and conservation of property. The not- 
able growth of the trust business in such 
a community property State as Califor- 
nia—where the income-tax saving motive 
has been relatively unimportant—would 
seem to support this conclusion. 

—_—__9—_____. 

The total of individual tax returns for 
1939 from all states and territories of the 
United States was 7,648,683, or 1,399,590 
more than the returns for the previous year, 
according to a recent report of the In- 
ternal Revenue Department. New York 
State’s returns totaled 1,293,910. 
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Rendering 
complete service 
in matters of trust 


O MANAGE trust estates un- 

der today’s conditions requires 
a high degree of organization. The 
Northern Trust Company is so 
organized. It moreover has a sum 
of experience gained through more 
than fifty years’ successful fiduciary 
service. No single judgment pre- 
vails. Every estate benefits from 
the combined judgment and ex- 
perience of seasoned trust officers. 
This institution serves completely 
in all matters of trust. 


THE 
NORTHERN [RUST 
COMPANY 


FIFTY SOUTH LA SALLE STREET 
CHICAGO 


Member Federal Deposit Insurance Corporation 
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New Business Column 


Counsel and Comment 


"HNHERE is a thoroughly practical 

point connected with the effort to use 
advertising effectively for the promotion 
of new trust business, which is admir- 
ably illustrated by two advertisements 
by the same institution lately received by 
this department. We hope, therefore, 
our friends of the Industrial Trust Com- 
pany of Providence won’t find it too 
painful to be laid upon the dissection 
table in this clinic, for the benefit of the 
other practitioners who (we hope, we 
hope, we hope) are following the demon- 
stration with eager interest from the 
operating theater benches. 

The point concerns the effective use of 
picture illustration, as distinguished 
from merely verbal illustration, in ad- 
vertising. There was a time when you 
couldn’t hope to attend any advertising 
session, convention or club meeting, and 
escape having somebody or other get up, 
and with all the pomposity considered 
appropriate when unveiling a new and 
startling discovery, proclaim that “An 
old Chinese proverb has it that one pic- 
ture is worth ten thousand words.” 

Maybe so. But some of us, since then, 
have discovered that there is a lot more 
to it than that. A picture certainly isn’t 
worth ten thousand words to a blind 
man; nor is a picture of the internal 
wiring of a range predictor of much use 
to a student of naval gunnery until after 
he has heard and studied considerably 
more than ten thousand words about the 
science of ballistics. All of which is in- 
tended to remind you that the value of a 
picture depends, no less than the value 
of anything else, upon its suitability to 
the job in hand. There are jobs a pic- 
ture can do better than ten thousand, or 
ten million words; and there are jobs 
on which pictures are merely in the way. 


* * * 


We all know that. What we are look- 
ing for, I think, is a handy rule, or set 
of rules, by which to judge fairly accur- 
ately on which advertising job to use a 


picture, and on which to use straight hon- 
est type. And I’m going to suggest that 
the guiding principle is, whether the 
point you want to make... the job you 
want this particular advertisement to do 
...is one better conveyed by illustration, 
or better conveyed by direct statement. 

By illustration, as already indicated, 
we don’t mean exclusively or invariably 
pictorial illustration. A superb job can 
often be done by purely verbal illustra- 
tion; if you don’t realize that, go back 
and read the story in the 10th chapter 
of St. Luke, about the man who went 
down to Jericho and fell among thieves. . 
We’re also aware that we’re over-simpli- 
fying, in the sense that we seem to ig- 
nore the fact that the same idea can 
often be gotten over, at certain times or 
with certain people, better by direct 
statement, and at other times and with 
other people, better by illustration. We’re 
simply assuming that you’ve arrived at 
that point, in working out an advertise- 
ment, where you’ve made up your mind 
that this time you are going to use illus- 
tration; or that this time you are going 
to make just as simple and straightfor- 
ward a statement of facts as you can; 
and let them speak for themselves. 


Right there, it seems to us, you’ve gone 
most of the way to decide whether to 
use a picture or not. If you’re going to 
use illustration anyhow, why not do a 
thorough job of it, and use both verbal 
and pictorial illustration? And if you’re 
going to make a direct statement of 
facts, why run any risk of distracting 
the reader by cluttering up your type 
matter with an extraneous picture? 


* * * 


Of course, you may not realize the pic- 
ture will be extraneous. But won’t it? 
Maybe you can offer a portrait of a wild 
custodian account calling to its mate, or 
produce a dramatic illustration of the 
fact that the legal fee for trusteeship in 
your state is not over 134% of income 
during the first ten years; but somehow 
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we doubt it. Far-fetched imagery, to 
our notion, is a lot worse than no im- 
agery at all; and you’d be well advised 
not to defy our proofs on that statement, 
for our personal Chamber of Horrors, 
entitled “How NOT to advertise the trust 
business,” has resources culled from act- 
ual practice which even we, hardy as we 
are, scarcely can gaze upon with equan- 
imity. 

Not that either of the Industrial Trust 
advertisements, which set us off on this 
inquiry, is in the slightest danger of 
induction into that gruesome mauso- 
leum. On the contrary, it is precisely 
because they are both good advertise- 
ments that they seem to us to serve as 
excellent illustrations of the point in 
hand. Or rather, because one is an ex- 
cellent advertisement and the other mere- 
ly a good one. 


* * * 
Let’s take up first the one that is good, 


but to our notion could have been better. 
It has a first-class headline; not merely 


“catchy” but one that says something: 
“HOW TO ESCAPE THE‘TREAD- 


MILL’ OF PERSONAL INVEST- 
MENT DETAILS.” And the body of 
the advertisement carries the thought 
logically through; there’s no manner of 
doubt it is a real point on a real prob- 
lem. Many a man of means and large 
affairs (not that we know by personal 
experience! but we’re so sure it must be 
so, we’re quite willing to have somebody 
inflict it on us and prove we’re right) 
must feel quite often, as he plods through 
the routine job of checking up on his 
securities, making sure he hasn’t over- 
looked any coupons, and so on, as though 
he were on a treadmill. 


Granted you don’t see any empty tread- 
mills of that sort going begging; but the 
Industrial Trust Company, quite right- 
ly, isn’t talking to you and me; it’s talk- 
ing to men of large affairs in terms of 
the way they feel; not of the way you 
and I think we’d feel if we were in their 
shoes. 


Then why not drive home the point 
with a picture? Why not strengthen 
and make more vivid an excellent and 
arresting figure of speech, by showing 
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Mr. Business Man on his tread-miil, and 
getting pretty sick of it ... ready to 
drop off and let the Industrial Trust 
Company take over? 

* * * 

The point gains validity by compar- 
ison with the second Industrial Trust 
ad. Its headline isn’t, to our notion, as 
good as the “Treadmill” one, probably 
because the figure of speech is one of 
those so timely that it’s becoming too 
timely . . . in danger of being over- 
worked. But this time there’s a picture; 
and that makes the ad in our opinion a 
better one. 


Here you have “Competent ‘CONVOY’ 
For Family Resources!” which would 
be no more than good enough, if you 
didn’t have right under it a picture of a 
convoy under way across the ocean. A 
picture that belongs can make an adver- 
tisement, just as surely as a picture that 
doesn’t belong can ruin one. 

* * * 

N the other side of the fence, a series 

of blotter messages the Bankers 
Trust Company of Detroit is using will 
serve admirably to show how plain type 
can do its own kind of job remarkably 
well. Each one of these blotters carries 
just one direct factual statement. They 
are, naturally, well-phrased, with a clear- 
ness and simplicity that at times rises 
to the epigrammatic. There isn’t one 
of them that some misguided advertis- 
ing men couldn’t spoil by dragging in a 
picture. 

We particularly liked these three: 


“Home-Made Wills 

are not always safe 

and may be costly to your estate.” 
“Wills do not improve with age.” 
“Last Minute Wills are Seldom 
Representative Of A Person’s Best 
Judgment.” 

Maybe some of the class can get a 
little profitable amusement out of trying 
to work out a picture to illustrate each 
one of those; and then discovering that 
they don’t need any. 


* * * 


Now having discussed at some length 
how to advertise, it may be worth our 
while to re-consider in these increasing- 
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ly tough times, why to advertise. On 
that point Dr. Alfred H. Williams, late 
Dean of the Wharton School of Com- 
merce and Finance of the University of 
Pennsylvania, now President of the Fed- 
eral Reserve Bank of Philadelphia, said 
some words to the New Jersey Bankers 
Association that are worth repeating. 


“To sit passively,” said he, “and lend 
to people who come to us with sound 
programs is not enough. We must ag- 
gressively search for new customers. 
(Italics ours.) We must search our 
communities for plant facilities which 
are not being fully used and which can 
be made available for defense produc- 
tion. This is vitally important. From 
our own point of view it will increase 
our earnings and may bring us perman- 
ent new customers. From a national 
point of view it will speed up the defense 
program and help to avoid an over-ex- 
pansion of plants.” 


Doesn’t that basic idea apply equally 
well, even if not so obviously and immed- 
iately, to the active and aggressive search 
for new customers for trust service? 
What business have you in the trust 
business, if you don’t believe in it... 
believe in it as a means of increasing 
the total well-being and efficiency of our 
country ... believe in it, not merely on 
a fair-weather basis, but as doubly val- 
uable in times of stress, when managerial 
skill and experience are more needed 
than ever? And if you do believe in it 
that way, isn’t now the time to sell it 
harder than ever? 


* * * 


E’VE commented now and then in 
this column (we hope not too com- 
placently) on the occasional gratifying 
appearance, after a longer or shorter 
interval, in actual trust new business 
advertising and general literature of 
some idea for which we had done a 
little “rooting” here. But we’re afraid 
that, in spite of the fact that in May 
we called for more use of “human 
juices” in trust promotion, we can 
hardly claim any share of the credit 
for the appearance, in June, of a new 
syndicated trust publication service 
which looks as though it would provide 
just that. It’s too short a time inter- 
val; “FIDUCIARY FACTS” (which is 
what the new enterprise is called) must 
have been in the works long before we 
set forefinger to typewriter. It’s just a 
coincidence, but for us a pleasant one. 
For we like the looks of “FIDUCIARY 
FACTS.” The idea is that any trust 
company that subscribes to the service 
gets the publication, exclusively for its 
own territory, of the pamphlet with its 
own imprint, making it, so far as any 
reader ever knows, its own distinctive 
“house organ.” Its make-up is simple 
but attractive, and it’s very humanly 
edited and written. 


Holds Customer Meetings 


As part of its progressive public relations 
program, the Granite Trust Company of 
Quincy, Mass., asked Mayo A. Shattuck, 
Boston attorney and authority on trusts, to 
speak to a small group of its patrons, as 
well as several Quincy attorneys, on the 
subject of wills and trusts. This meeting 
was one of a series being conducted by the 
bank. 





How To Sell Savings Bonds 


Urging the purchase of Defense Sav- 
ings Bonds as a tangible service for a 
sound national economy and as “the saf- 
est investment in the world” for the 
small investor, the Mississippi Valley 
Trust Company of St. Louis recently 
published full-page advertisements in 
the three newspapers of its city. The 
advertisements, according to Sidney 
Maestre, president, resulted not only in 
a sharp increase in the institution’s sale 
of the bonds, but also in a flood of letters 
commending the bank on its significant 
contribution to the national defense. 
The letters, Mr. Maestre said, repre- 
sented a cross section of clients. 

“Uncle Sam is too modest,” the ad- 
vertisement was headlined, and contin- 
ued that “he is so used to giving us help 
that it isn’t easy for him to ask for it. 
He has listened for 165 years to so many 
people telling him what this country 
needs that he doesn’t always take time 
to tell them what this country has. 

“Take, for example, his new line of 
merchandise — the Defense Savings 
Bonds,” the advertisement continued. 
“They are something that a real sales- 
man could talk about and sell like hot 
cakes. But, after all, Uncle Sam has 
other jobs to do than selling. 

“We believe that we are performing a 
service for the community and for a 
sound national economy when we tell you 
that in our judgment the small investor 
and the family trying to make its sav- 
ings grow will find United States Sav- 
ings Bonds the safest investment in the 
world. 

“Rainy day money is not doing right 
by its owner if it is hiding in teapots and 
under mattresses or in savings accounts 
in this bank or any other savings insti- 
tution when it could be transforming it- 
self into Savings Bonds that will return 
interest at 2.50 per cent per annum to 
2.90 per cent per annum if held to 
maturity. 

‘“‘When you buy one of these bonds you 
are buying confidence in your country, 
your family, your neighbor and yourself. 
You are making money work for you and, 
by lending it to the government, you are 
making it work for your country.” 
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Trust Defense Service 


American banks have been quick to 
respond to the new requirements and 
conditions arising out of the National 
Defense program, first through making 
their credit facilities available to defense 
industries, and more recently through 
their excellent cooperation in the distri- 
bution of Defense Bonds and Stamps. 


The American National Bank and 
Trust Company of Chicago has found a 
way in which its Trust Department, as 
well, may serve in the present emer- 
gency, and it has explained this service 
in advertisements currently appearing 
in the Chicago newspapers. This bank 
offers a Custodian Management service, 
which provides any degree of investment 
advisory service desired by the principal 
in addition to the usual custody or safe- 
keeping functions. Most trust compan- 
ies offer this service under the same or 
similar title. 


The American National Bank is di- 
recting its advertising message to two 
groups of investors to whom this service 
now becomes of particular value. First 
is the man who leaves his local commun- 
ity to serve the government in a civil or 
military capacity, and who finds it diffi- 
cult to manage his investments because 
his undivided attention must be given to 
his new duties and because he is far 
removed from the local scene. The crit- 
ical international situation makes his 
situation still more precarious, and the 
Custodian Management Account fills a 
genuine and urgent need in such a case. 


The second group to which the adver- 
tising is directed is the man who stays 
home and continues to direct his busi- 
ness, but who has become extremely busy 
in filling defense orders and meeting the 
many other problems arising out of the 
defense program. With his entire time 
and energy urgently needed in his busi- 
ness or profession, his personal affairs 
are necessarily neglected and again the 
Custodian Management Account offers 
a real service in relieving him of the 
management of his investments. — 


Robt. Lindquist, Director of Public 
Relations. 
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A. I. B. Trust Development Conference 


HERE is a growing tendency among 

the larger banks which materially re- 
duced or dispensed with their staffs of 
trust solicitors after 1929, to re-estab- 
lish personal solicitation departments. 
This seemed to be the feeling of those 
who participated in the Trust Business 
Conference on trust solicitation and es- 
tate planning at the American Institute 
of Banking Convention in San Fran- 
cisco on June 3. P. W. McEntee, as- 
sistant trust officer, Spokane and East- 
ern Branch, Seattle-First National Bank, 
presided. 

In the discussion following the intro- 
ductory remarks on “Personal Solicita- 
tion” by Francis Whitmer, assistant trust 
officer, American Trust Company, San 
Francisco, it was brought out that per- 
sonal contact and follow up by trained 
solicitors are necessary to obtain the bet- 
ter classes of personal trust business. 
Some of the points covered in this dis- 
cussion were the selection and training 
of solicitors, development of prospect 
lists, methods used by solicitors in their 
work (including the different types of 
approaches), and the extent to which 
drafts of instruments and cost of analy- 
ses are used. It seemed to be the con- 
sensus of those present that, while the 
average prospect’s attention can be se- 
cured by a tax-saving or jingling-the-dol- 
lar approach, he is finally sold on the 
services that the responsible trust com- 
pany can render to his family. 


The second sub-topic of “Advertising . 
Mediums” was introduced by William H. 
A. Johnson, Trust Examiner of the Fed- 
eral Reserve Bank of Chicago. Some 
time was spent on the relative merits of 
newspaper, direct mail and statement 
stuffers. The most interesting discus- 
sion developed over the use of radio as 
a means of getting over a trust message 
to the public, many of those present 
feeling that no traceable results could be 
determined from this means of advertis- 
ing, and that it was only of an institu- 
tional nature, whereas others who have 
used radio advertising with considerable 
success for a number of years, claim that 
it is the best medium they have found 
so far. It is interesting to note that 
most of the large banks feel that a direct 
mail campaign only serves the purpose 
of softening the prospect to the point 
where he can be more easily closed by 
personal solicitation. 

The third sub-topic on “Life Under- 
writers and Attorney Cooperation” was 
introduced by Charles F. Nagel of 
the Investment Department of the Prov- 
ident Trust Company of Philadelphia. 
The development of the Life Insurance 
—Trust Council movement was discuss- 
ed at some length, and it appeared that 
the most beneficial development of this 
movement has been better relationship 
and understanding between life under- 
writers and trust men, and a better com- 
mon understanding of their problems. 
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Pre-Administering Estates 
How Estate Planning Helps the Executor 


HENRY S. KOSTER 
Director, Estate Analysis Company, New York City 


HOSE of us concerned with estate 
" oeuniea usually think of it in terms 
of planning for the benefit of the estate 
owner and his heirs, without giving 
conscious recognition to the assistance 
it affords to the future Estate Mana- 
ger: the executor and the trustee. 


Any executor knows the headaches 
caused by the unplanned “conglomo- 
rated” estate: that jumbled mess of con- 
fusion and law suits. It is not strange, 
therefore, that the operating officers of 
the estate administration division of a 
trust department give voice to their 
desire to see a “clean” estate come in. 
But does the reader know many trust 
operating officers who actively appre- 
ciate the part played by the Trust New 
Business or Estate Analysis depart- 
ment, or the estate owner’s insurance 
advisor and attorney, in the solution of 
his major problem — removing the 
causes of administrative headaches? 


Develops New-Business Seekers 


F we can develop a clear and intelli- 

gent picture of the case, then let us 
make certain that the trust administra- 
tion officers read what we have to say. 
Then we may find the Trust New Bus- 
iness department is being afforded the 
opportunity of planning the estates of 
an increasing number of people who 
have been introduced by a trust admin- 


istration officer, especially the estates of 
beneficiaries of decedent estates under 
which the bank currently acts. 


The story might even reach the pres- 
ident and his fellow directors; they also 
are interested in economical administra- 
tion and fewer legal problems. We hear 
of a number of bank presidents and di- 
rectors who are beginning to question the 
profitability of the personal trust busi- 
ness, and who dislike the frequency with 
which the bank must appear in court— 
and in the press. Finally, if we have 
the trust administration officers, the 
president, and the directors lined up in 
support of this very necessary function 
of estate planning, the addition of the 
support of the banking department 
should be comparatively simple. 


The trust new business man, to be suc- 
cessful, must be far more than a sales- 
man. To properly solicit fiduciary ap- 
pointments, he must plan the things that 
the fiduciary will be called upon to do, 
in order to eliminate the things that the 
fiduciary should not be called upon to do. 
Competent periodic estate planning can 
well bring order out of chaos so that the 
executor, when called into play as the 
estate manager, can proceed to adminis- 
ter it with efficiency and economy. 


To some extent estate planning pre- 
sents the executor at work, while the 
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testator is living, and while he is avail- 
able to answer questions and make nec- 
essary adjustments. 


Assets and Liabilities 


UST as one of the very first jobs of 

the executor is to marshall all assets 
and determine liabilities, so it is with 
the estate planner. In most cases the 
estate owner is the only one who really 
knows all his assets, although sometimes 
even he is not aware of all of his liabil- 
ities. So, to begin with, the estate plan- 
ner “has it on” the executor. To the one, 
the estate owner is available, to the other 
he is dead. Careful search for and ex- 
amination of records may bring to light 
all the assets and liabilities of the de- 
ceased, but who can really be certain of 
it? So why not find out through estate 
planning, while the owner is still here? 


Ownership and Owner Management of 
private capital have many of the attri- 
butes of a full time business venture. 
But have you ever compared the books 
and records of an individual with those 
of a business firm? “Hit or miss” usu- 


ally falls short of an accurate descrip- 


tion. If our estate owner refuses to em- 
ploy certified public accountants, some- 
thing he insists on for his business enter- 
prise, then of course the work of the 
estate planner is even more necessary 
with respect to this basic point. Usu- 
ally the estate planner’s job begins where 
the certified public accountant’s job 
leaves off. 


Where are the assets physically situ- 
ated? Here is another headache for the 
executor. He may be suspicious of their 
existence but what was done with them? 
Suppose in the administration of an 
estate heavy cash withdrawals are shown 
from bank accounts, with no further 
record of what happened to the funds. 
Although headlines in the press might 
imply it, participation in such cash bus- 
inesses as the “numbers racket” is not a 
national passtime of the capitalist. So 
where did the money go? Who can best 
tell us but the one who directed the trans- 
action, while he is still here? Perhaps 
a mine was purchased in Peru—. 


How many individuals keep permanent 
records of the endorsement of someone 
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else’s paper? Scratching a name on the 
back of a note is a simple thing, for who 
ever expects to be stuck? So it is done 
and forgotten about. Then some day, 
an ugly head is reared, possible for view 
by the executor, but sometimes by the 
heirs. Yes, “Advertising for Creditors” 
may legislate these things out of “legal 
existence” but what widow likes the idea 
that all her husband’s creditors have not 
been “paid in full.” 

It is, therefore, the first job of the 
estate planner to direct searching ques- 
tions to the living man who is possessed 
of the answers, reducing such answers 
to permanent written records; the exec- 
utor must just search. 


Valuations 


FTER we know what the assets are, 

who knows what they are worth? 
Of a certainty the executor has an easy 
job if the estate consists only of secur- 
ities actively traded on a recognized ex- 
change, but how many executors enter 
that paradise? Suppose our formally ap- 
pointed appraisers walk into the last res- 
idence of the dearly departed and spot a 
“handsomely hung” tapestry. Although 
a “find” to the appraisers, who may be 
swooned by such things, it may also be 
the one atrocity with which the widow 
had to live. Perhaps it had been handed 
down by dear old Aunt Tillie, who form- 
erly ran a “castle-on-the-Hudson.” So 
the battle starts—from “Appraiser to 
Executor to Tax Collector and back 
again.” 

Appraisers have to appraise. They set 
their value, supposedly “what a willing 
buyer would pay to a willing seller,” 
this famous ditty having been coined by 
Mr. Tax Collector. You get the answer 
to that one only after a sale is effected, 
but even then who knows about willing- 
ness? But—the value is set for estate 
tax purposes. 

Then what do we discover? Because 
of the size of the testator’s estate, it has 
reached the 50% tax bracket. (We are 
likely to find that more often in the 
future, because of increases, not in es- 
tates, but in estate tax rates). Treating 
solely with the value of this “tapestry,” 
ion top of all other estate assets, we find 
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that 50% of the appraised valuation 
(before sale) goes in estate taxes. As- 
suming a value of $20,000. it costs the 
estate $10,000. for the privilege of own- 
ing the “atrocity.” The widow gets the 
“thing” along with other household fur- 
nishings. In her anxiety to get rid of 
it she either gives it away or sells it for 
a song. So we not only lose the tapestry 
but also the $10,000. 


Immediate Disposition Advisable 


OW much better it would have been 

if Mr. Estate Planner had walked 
in on the testator while he was living, 
dug out this nice little game, and re- 
moved the subject matter by advising the 
immediate disposition of this expensive 
trouble maker, through some form of 
transferring ownership to one whose es- 
tate would not reach the 50% tax brack- 
et, or through an orderly sale or auction. 
The same principle could be applied to 
many things that the estate planner 
might uncover. 


A more basic question, however, is, 
“Who should actually own the works of 
art and household furnishings: husband, 
wife, or children?” The fewer estate 
transfers of such types of property, the 
better, especially in the large estates. 


“Cats and dogs” can be most trouble- 
some to the executor. The estate plan- 
ner might play the “good samaritan” by 
influencing the estate owner to get rid 
of such things while he is living. Other- 
wise the executor starts a long journey 
of contacting State Secretaries, former 
stockholders, former’ executives, etc. 
Don’t forget that there is always the 
chance that some pretty little stock cer- 
tificate may have value. 


Then we have the job of valuing stock 
of a closely held business enterprise. 
The living “stockholder-president” should 
be the best judge of the true value of his 
business and the best source of evidence 
that can help his executor defend the 
business interest from over-valuation. 


Estate Liquidity 


ERE is an executor’s headache that, 
dating from the adoption of the new 
Federal Revenue Act, will really be 
“splitting.” And that term may be ap- 
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plied literally, for the job of raising cash 
to pay the destructive estate taxes will 
no doubt “split” many estates wide open. 
No longer can the estate owner label this 
subject one of wishful thinking on the 
part of life insurance agents. This is a 
problem that must be solved, and solved 
while the estate owner is living. 

Take the proposed approximate taxes 
on a million dollar estate — a $450,000. 
tax bill. That’s $450,000. in cash. 
Where is it coming from? Only the es- 
tate planner can properly service this 
problem. If left unsolved, the executor 
is in for it. Forced liquidation, destroy- 
ed values, critical clamor of heirs—. 
What fee could properly compensate the 
executor of such an estate? 

The facts here speak louder than 
words. Suffice it to say that Mr. Estate 
Planner has to go to work all over again. 
Every trust operating officer has to ap- 
preciate the value of his new business 
man and estate planner, by causing him 
to go out and re-plan practically every 
estate represented by a “Will Appoint- 
ment on. File’”—not to speak of securing 
new, properly planned Will Appoint- 
ments. And the same goes for lawyers 
with wills on file. 


What Assets in Trust? 


T is so easy to draw a will wherein it 


is stated: “all the rest, residue and 
remainder” in trust for the widow and 
children. But who gives much thought 
to what that residue will consist of — 
until someday the executor dumps a lot 
of frozen assets of questionable value 
into the hands of the testamentary trus- 
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tee? The estate planner can enter prac- 
tically virgin field here, for not many 
direct their inquiries this far. If a pro- 
per trust is to be established at some 
future date, let it consist of the type of 
property that befits a trust. 


Non-qualifying assets should be treat- 
ed separately. Perhaps, a Purchase and 
Sale Agreement will dispose of a 
business interest. If not, perhaps it can 
pass outright as part of a son’s share, 
or a specific trust for it alone, with a 
careful selection of individual trustees. 
may be best. Many trustees have been 
unable to accept an appointment because 
some one “outcast asset” fell into the 
residuary trust. The time to get such 
type of asset out is while the testator is 
living. 

Perhaps the foregoing has rung a 
bell in the minds of those responsible 
for the administration of estates and 
trusts. Perhaps the estate planner more 
clearly sees his value to the Administra- 
tion Division, other than just securing 
new business. Here is a subject that no 
Personal Trust Department can longer 
ignore. 

There are many other things the estate 
planner can do to help the future exec- 
utor. The matter of determining and 
securing proper compensation for the 
executor and trustee is one of the vital 
problems. There is no reason why this 
particular subject should be left entirely 
in the hands of State Legislatures. In 
many cases adequate compensation could 
be written into the will or trust inden- 
ture, after an appraisal and understand- 
ing of duties and responsibilities. 


The end of all this is that every proper 
service of the estate planner that bene- 
fits the executor in the performance of 
his job may be translated into terms of 
protection and estate conservation for 
the benefit of the estate owner while he 
lives and of his heirs after his death. 


The Nineteenth Annual Convention of the 
Association of Bank Women will be held in 
Chicago, Ill., September 26-29. Headquar- 
ters will be at the Congress Hotel. Miss 
Emma E. Claus, trust officer of the Bankers 
Trust Company, Gary, Ind., is president of 
the Association. 
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Estate Conservation 


The Challenge of Total Defense to 
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KURT KAUFFMANN-GRINSTEAD, Ph.D. 
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NCERTAIN as the future looks, one 
single fact seems to be certain: that 
we shall have to live under Total Defense 
for a yet undetermined number of years. 
It seems very probable that we shall 
have to defend our national security both 
in the Atlantic and the Pacific. But even 
if we consider only the defense of the 
continental Americas, even then we can 
realize that we shall have to train, to 
feed, to clothe and to house millions of 
soldiers, sailors, airmen, mechanics and 
helpers; that we shall have to equip our 
armies, our navies and our airforces with 
tanks and guns, with ships and planes; 
that we shall have to build and to main- 
tain the necessary bases, and airports 
with repair facilities; in other words; 
that we have to gear the huge productive 
capacity of our nation to building and 
supporting a defense which could defy 
the combined industrial, naval and air- 
plane production of Europe and Asia 
together. 

This is an unpleasant fact. But his- 
tory has given this task to our genera- 
tion, and we have to tackle it courage- 
ously. 


The Probable Cost of Total Defense 


HAT will be the cost of such Total 

Defense? We cannot yet make an 
exact calculation, but if we look at the 
reports from Canada, England, France, 
Germany and neutral Switzerland, it is 
a conservative estimate that our nation 
—once it will be geared to a Total De- 
fense—will have to spend from forty to 
forty-five billion dollars per year. 

Our current national income is around 
eighty billion Dollars, and it may go up 
to ninety billions. If we should attempt 
to pay for Total Defense out of our in- 
come, we should have to take 50 cents 
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out of every dollar received in wages, 
salaries or profits. 

Will this be done? Can it be done? 
It can be done in a country where in- 
come taxes are simply imposed by a 
totalitarian government. But in a coun- 
try like ours, where the representatives 
of the people are responsible to their 
constituents, it looks highly improbable. ° 
The total individual and corporation in- 
come taxes paid in 1940 amounted to 
only a little over 2 billion dollars. It 
would be necessary to increase the in- 
come taxes to twenty times their present 
amount. To avoid such an unbearable 
increase of the highly unpopular income 
taxes, more popular methods will be pre- 
ferred. 


Who Pays the Bill for Total Defense? 


E have started to finance the Total 

Defense through a mortgage on our 
future income: through government bor- 
rowing by selling Defense Bonds. The 
results so far are clearly indicating that 
the proceeds will be entirely inadequate 
to pay for the gigantic expense of Total 
Defense. 

The British economist Keynes sug- 
gested that the voluntary purchase of 
Defense Bonds should be supplemented 
by a system of “deferred payment of 
wages and salaries,” part of which would 
be retained in exchange for defense 
bonds or savings accounts which would 
become payable after the war. This 
plan, in plain English, means nothing else 
than an additional income tax, only with 
the government’s promise that these ad- 
ditional income-tax payments will be 
returned when the war will be over. 
An acceptance of this plan is highly im- 
probable for two reasons: first, because 
of the difficulty of the congressmen to 
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justify, before the voters, hard-hitting 
income taxes through which necessarily 
the standard of living would be radically 
reduced; and second, because it will be 
generally realized that the cost of Total 
Defense in our times has become so in- 
credibly high that only a small part can 
possibly be paid out of current income; 
that there is a psychological limit to 
mortgaging our future income through 
increasing our national debt by addition- 
al government borrowing; and _ that 
therefore a very large part will have to 
be paid from the accumulated income of 
the past, by taxing the capital. The 
masses of the voters are critical of high- 
er income taxes. They do not like the 
burden of an ever-increasing debt on the 
shoulders of their children. But they do 
not object to taxes on capital. 


Paying for Total Defense Out 
of Capital 


HERE are two ways in which this 
can be done: by a levy on the capital 
of the living, as customary in Europe; or 


by taxing the estate at the time it passes, 
through the owner’s death, to the heirs. 
It seems not impossible that the U. S. 
Treasury will, at a future time, get 
passed in Congress a levy on capital, 


“The Sacrificial Goat” 
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once, or even annually. But it appears 
much more probable that the greatest 
present efforts will be made to increase 
the Federal Estate Tax to the limit; not 
only for large estates, but also for med- 
ium-sized and small estates. 


These conclusions are not theoretical 
speculations, but fully supported by act- 
ual developments. Whereas the income 
tax has been increased only very modest- 
ly, the estate tax is to be increased, ac- 
cording to the recent proposals, up to 13 
times its present amount! These in- 
creases have been proposed at a time 
when we are spending about 9 billion dol- 
lars for the national defense program. It 
requires not much imagination to vis- 
ualize what the Federal Estate Tax rates 
will be when we shall have to spend 
about 45 billion dollars a year for Total 
Defense. 


Estate Planning for Medium-Sized 
and Small Estates 


NTIL now the estate tax was of in- 

terest only to the owner of a large 
estate. From now on, however, the es- 
tate tax will also become of great import- 
ance for the owner of a medium-sized or 
small estate, even of only a few thousand 
dollars. 

In the past, estate planning for tax 
economy was, for the large estate, only 
a desirable measure; from now on it will 
become a vital question because estate 
taxes may mount up to 90%, attaining a 
confiscatory character. 

Until now, estate planning had little 
to offer to the owner of a medium-sized 
or small estate. From now on, he will 
be nearly as much concerned with it as 
the wealthy man, because the estate tax 
even on small and medium-sized estates 
may amount to from 10% to 60% of the 
estate. 

Wealthy families in our country have 
used, for many decades, the living trust 
to reduce the estate tax, or to avoid it 
entirely, through methods which have 
been recognized as lawful. The living 
trust will now have to be used also for 
the middle-sized and small estate, because 
the tax-requirements for Total Defense 
will lead to ever-increasing taxes on es- 
tates of every size. 
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What Can Be Done for the Medium- 
Sized and Small Estate? 


HE farsighted owner of a small or 

medium-sized estate who wants to 
conserve it as far as possible for his 
family, and to reduce estate taxes to a 
minimum, should hasten to use the pre- 
sent exemptions, because these exemp- 
tions will certainly be restricted in the 
very near future. By using his right to 
transfer property up to $40,000 outright 
or by living trust, and to make annual 
gifts up to $4,000 each to his wife, chil- 
dren, etc., he is still able today to reduce 
his taxable estate, and thereby to reduce 
the estate tax or to avoid it entirely. 


Even under the recently proposed es- 
tate taxes, the possible savings are sub- 
stantial. If out of an estate of $100,000, 
property valued at $70,000 can be re- 
moved from the estate, through a living 
trust etc., the estate tax will be reduced 
from $15,290 to only $220, a saving of 
15% of the estate. This saving will 
become even greater as estate taxes will 
be increased much more in the future. 
Of course, this saving will be reduced 
by the amount of any gift tax that may 
be imposed on the transfer. 

As another example of the need for 
planning, an estate of $80,000 may be 
entirely tax-free under the present law, 
whereas under the new schedule an es- 
tate of that amount may be subjected to 
a tax of $9,735. 

There is no duty imposed on a citizen 
to pay unnecessary taxes, or to leave his 
affairs in such negligence and confusion 
as to pay the most taxes. He owes a 
duty to himself and his family to provide 
for his and their reasonable needs as a 
safeguard to the State. He who pre- 
serves his own integrity can best defend 
that of others. 


The Problem of Inflation 


PART from the tax economy, the 

living trust has become highly de- 
sirable, for estates of all sizes, because 
of a new possible development in con- 
nection with Total Defense. 

Certain authorities believe that in spite 
of a radically restricted production of 
civilian goods, price-increases and infla- 
tion can be prevented by reducing the 
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purchasing power of the public through 
high income taxes as well as through 
voluntary or “involuntary” purchase of 
defense bonds; and by a government con- 
trol of the prices. 


Other observers, however, believe that 
government control of prices, if not car- 
ried to a total control of ALL prices and 
—logically—all wages, can only delay a 
price-increase in a restricted production 
of civilian goods; and that taxes will not 
be sufficient to finance the enormous 
expense of Total Defense, so that a con- 
tinuing increase of the National Debt 
will eventually be followed by an infla- 
tion. 

Representatives of both views agree 
that the possibility of an inflation has 
become greater than ever before. Infla- 
tion has therefore become a new and 
vitally important problem in conserving 
both large and small estates. 


Delay as Danger in An Inflation 


F an estate is left through a will, it 
is tied up by court procedure for at 
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least 6 months and frequently for a year 
or more. In normal times, such a tie-up 
of funds is only annoying. In a period 
of inflation, such a delay could prove fat- 
al. Even if there would be an inflation of 
only 30% or 35%, it would mean a loss 
of 25% or 30% of the value of the estate; 
for European experiences have proven 
that — in a period of inflation — well- 
selected stocks and equities will preserve 
85% to 100% of their previous value 
whereas bonds and mortgages are al- 
ways heavy losers, expressed in terms of 
purchasing power. 


If, on the other hand, an estate has 
been transferred into a living trust, then 
there need not be any reason for a delay 
in adjusting the fund to the requirements 
of an inflation. The trustee can act 
promptly and in time. 


This new potential danger to estate 
conservation should be a very powerful 
reason to use a living trust, or several 
living trusts, to the fullest extent. 
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How to Word the Trust Agreement 


HE funds of European trusts, en- 

dowments, life-insurance companies, 
charitable foundations etc. lost 80% to 
100% of their value, as a result of 
the first world war, because the trustees 
were tied down by traditional rules which 
had become entirely obsolete, yet could 
not be changed. Even in cases where 
trustees knew exactly what they should 
do in order to save their funds from 
being destroyed, they were prevented 
from doing so through rigid rules which 
had become nonsensical, so that the 
trustees were condemned to watch, in 
helpless despair, the gradual dissolution 
of their funds. 

In those States where trust invest- 
ments are prescribed by law, trustees 
can shift from bonds and mortgages to 
stocks and other equities only if the 
trust agreement has given them the auth- 
ority to do so. Without such authority, 
the trustees are usually limited by law 
to bonds and mortgages which were the 
most conservative investments. these 
present laws were made, but which will 
be the most dangerous investments in a 
period of inflation. 

Every trust agreement should there- 
fore give the widest possible authority 
to the trustees—even where no “legal 
list” exists. They may have to deal not 
only with inflation, but also with other 
unprecedented events and developments 
under Total Defense, and trustees should 
be able to meet such situations intelli- 
gently, as and when they arise. 


Legal Correctness Plus 
Economic Foresight 


E are now facing a period of Total 

Defense in which unprecedented 
events and developments can be expected 
in other directions. If trustees are to 
deal with such developments intelligent- 
ly, they must have a wide and flexible 
authority to act according to their best 
judgment. New trust agreements should 
be worded in such a way that they are 
not only legally correct, but also econ- 
omically farsighted. 


We have, today, conditions which 


would have been considered “impossible” 
Is it not rea- 


in 1921, or even in 1931. 
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sonable to expect that by 1951, or 1961, 
conditions will have changed even more? 

And exactly as wills should be revised 
from time to time, in the light of new 
and changed conditions, so should exist- 
ing trust agreements be revised today, 
with a view to the possible developments 
under Total Defense. 


If such a revision leads to the conclu- 
sion that a trust agreement should be 
amended, the time to amend it is now. 
If the trust agreement provides for no 
amendments, it will nearly always be ad- 
visable to attempt a voluntary termina- 
tion and replacement by a new agree- 
ment. If neither an amendment nor a 
termination is possible, an application 
to the court should be considered. How- 
ever, as court proceedings may require 
a year or even longer, and as wider 
authority of the trustees may become 
desirable already in — say — 6 months, 
the application should be prepared at 
once and prosecuted energetically. This 
is an extremely vital matter in cases 
where investment is confined to specified 
classes, and in all cases it is the duty of 
the trustee to remove the ever-mounting 
dangers of the “Dead Hand.” 


Life Insurance in Estate Planning 


Estate planning questions of interest to 
life underwriters were discussed by Nash- 
ville (Tenn.) trust officers at the May meet- 
ing of the local underwriters association. 
Among the interesting questions brought 
up were: comparison of the functions of a 
trustee under a life insurance trust with 
those of an insurance company holding pro- 
ceeds under settlement options; arranging 
life insurance proceeds for the payment of 
death taxes; extent to which insurance is 
subject to the Federal estate tax under the 
new regulations; laws of descent and dis- 
tribution compared with administration un- 
der a will; importance of underwriter’s 
knowing what is in his client’s will before 
making suggestions as to insurance needs. 


Those who participated in the forum 
were: J. H. Tidman, trust officer, Com- 
merce Union Bank; E. J. Walsh, vice presi- 
dent and trust officer, Third National Bank; 
F, S. Parker, trust officer, Nashville Trust 
Company; and Alec B. Stevenson; vice presi- 
dent and trust officer, American National 
Rank. 
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Life Insurance Trust Council 
in Denver 


A life insurance and trust council, with 
a membership of approximately thirty-five 
life insurance and trust men, was recently 
organized in Denver, Colorado. A number 
of dinner meetings have been held at which 
matters pertaining to estate planning were 
presented by various members of the group. 
Officers of the council are: President, C. 
Earl Davis; vice president, Merritt H. Per- 
kins, assistant trust officer, Colorado Na- 
tional Bank; secretary, Herman Feucht, 
trust officer, American National Bank; and 
treasurer, Warren L, Chase. Mr. Davis and 
Mr. Chase are the insurance representatives 
on the board of officers. 


eS 


T. Stanley Holland, vice president and 
trust officer of the American Security and 
Trust Company of Washington, D. C., was 
elected president of the District of Colum- 
bia Bankers Association at the recent con- 
vention in Hot Springs, Va. 
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Life Insurance Under the Federal Estate Tax Law 
Answers to Specific Questions Raised by T. D. 5032 


The following report was prepared by a Committee of the Boston Life 
Insurance and Trust Council, appointed to consider and clarify Treasury 


Decision 5032, of January 10, 1941. 


The members of the Committee were 


Franklin W. Ganse, chairman; Roy H. Booth, Basil S. Collins, Robert J. 


Lawthers, and Simon D. Weissman. 


A general analysis of T. D. 5032, 


by S. J. Foosaner, appeared in March 1941 Trusts and Estates 277.— 


Editor’s Note. 


ROCEEDS of life insurance policies 
in excess of the exempt amount (now 
$40,000) are entirely exempt only 


(a) if all premiums have been paid 
by someone other than the Insured and 
not directly or indirectly by the Insured, 
or 

(b) if the Insured possessed no inci- 
dents of ownership on and after Janu- 
ary 10, 1941 and all premiums after that 
date are paid by someone other than the 
Insured, not directly or indirectly by the 
Insured. 

Policies carried in excess of the exempt 
amount are partially exempt 

(a) if the Insured possessed no inci- 
dents of ownership on and after January 
10, 1941, to the extent of the proceeds 
established by premiums paid before that 
date, and 

(b) to the extent of the proceeds 
established by premiums not paid direct- 
ly or indirectly by the Insured whether 
vefore or after that date. 

The following definite comments and 
suggestions are made only for cases in 
which it may be desirable to minimize 
estate tax liability in connection with life 
insurance proceeds, without any impli- 
cation regarding the extent to which such 
minimizing of tax liability may be desir- 
able. 


I. Payment of Premiums 


The payment of premiums rather than 
the ownership of the policy now decides 
whether the Government taxes it as hav- 
ing been taken out by the decedent on 
his own life. If the beneficiary is able 
to pay future premiums on policies here- 
tofore paid for by the Insured, there will 
be a proportionate saving in estate tax, 


while such payment by the beneficiary on 
policies absolutely owned by the bene- 
ficiary before January 10, 1941, or taken 
out since that date, will make them en- 
tirely exempt. 

A. Although T. D. 5032 has not been 
passed upon by the courts the only safe 
course is to consider payment of prem- . 
iums decisive in connection with fed- 
eral estate taxation at death of Insured. 
Exception: Portion of proceeds estab- 
lished by premiums paid before January 
10, 1941 provided Insured had no inci- 
dents of ownership (not even a reverter) 
on that date and obtains no such inci- 
dents of ownership after that date. 


B. Indirect payment by the Insured 
should be particularly guarded against. 

C. Payment of premiums by benefic- 
iary from income of securities given her 
outright by Insured, not for purpose of 
paying premiums, is probably safe. 

D. Payment of premiums by benefic- 
iary from household allowance or from 
gifts currently made by Insured will 
probably be considered indirect payment 
by Insured. 

E. Payment of premiums from a trust 
created by Insured will probably be held, 
in many cases, to be indirect payment by 
Insured. 

F. Payment of premiums from a trust 
created independently by someone other 
than Insured would probably not be con- 
sidered payment by him. Terms of such 
trust and all conditions surrounding it 
would be decisive. 


Possibility of Gift Tax 


G. Payment of premiums by “A”, on 
a policy on life of “B”, payable to and 
owned by “C” probably saves taxation 
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in estate of both “A” and “B”—each 
premium is probably a gift from “A” 
to “C”. If “C” (beneficiary and owner) 
dies during Insured’s lifetime, value. of 
policy will probably be taxable in “C’s” 
estate (no specific insurance exemption 
at “C’s” death since it is not insurance 
proceeds). 


H. Payment of premiums by the bene- 
ficiary, if Insured has rights of owner- 
ship, may involve gift from beneficiary 
to Insured. New gift tax forms may 
show Government’s attitude. 


I. The rule of thumb method of using 
proportions of premiums paid by Insured 
and by others in determining propor- 
tions of proceeds which are taxable in 
his estate and not taxable, respectively, 
becomes theoretically most unsound in 
connection with policies which have been, 
during their entire duration, or some 
part of it, on the term plan. In renew- 
ing or converting any term policy it is 
suggested, however, that to minimize 
difficulty, new policies be applied for, 
with all requirements which insurance 
company would make, and ignoring any 
renewal or conversion Option of old 
policy. 

If it is necessary to use conversion 
options, and if the rule of thumb method 
of proportions of premiums should be 
held to apply, the proportion of the pro- 
ceeds established by premiums paid dur- 
ing the term period would probably be 
small, and the major part of the pro- 
ceeds would probably, in most cases, be 
free from taxation if beneficiary pays all 
premiums after conversion and pays any 
amount necessary to make the conver- 
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sion. Exception: If no premiums what- 
soever have been paid by Insured, or if 
Insured had no incidents of ownership 
on January 10, 1941 (not even a rever- 
ter) and Insured paid no premiums since 
that date. 

J. Payment of premiums by Insured, 
or by a partnership of which he is a 
member, or from a pool to which he con- 
tributes is undesirable in connection with 
purchase agreements. T. D. 5032 defin- 
itely makes it desirable to have prem- 
iums paid on each policy by person, or 
persons, or corporation, which will 
receive the business interest to be pur- 
chased by the proceeds of that policy. 


II. Incidents of Ownership 


While incidents of ownership are ap- 
parently no longer so important as here- 
tofore in deciding whether the proceeds 
will be subject to federal estate tax, they 
are, nevertheless, important property 
rights which cease at the Insured’s death. 
It is, therefore, unwise for the Insured 
to retain them except as may be neces- 
sary for various purposes. 

While T. D. 5032 appears to make pay- 
ment of premiums alone decisive with 
respect to policies taken out after Jan- 
uary 10, 1941, and in connection with 
older policies with respect to the portion 
of proceeds established by premiums 
paid after that date, it is, nevertheless, 
possible that future developments or cer- 
tain constructions of T. D. 5032 might 
result in proceeds being taxable in the 
Insured’s estate if he had any incident 
of ownership, even a reverter, although 
he may have paid no premiums. 

The tightening up of the provisions 
regarding proceeds which may be used 
for estate taxes or debts is particularly 
important and should be guarded against, 
as there is danger that such provisions 
will make the proceeds taxable no matter 
who pays the premiums. 

(Control of policies for loans, cashing 
it, etc., and unwillingness to pay gift 
taxes are some of the reasons for retain- 
ing ownership.) 

K. If Insured had no incident of own- 
ership upon January 10, 1941 and obtains 
no such incident at any time thereafter, 
and pays no premiums after January 
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10, 1941 taxation in Insured’s estate is 
not to be anticipated. 


L. While T. D. 5032 bases estate tax- 
ation principally on payment of prem- 
iums, it is suggested, as an additional 
precaution, that the following be con- 
sidered in connection with policies taken 
out in the future: someone other than 
the Insured be the “Applicant,” someone 
other than the Insured and such per- 
son’s estate be beneficiary for all amounts 
to be payable under the policy and be 
the sole owner of all rights under the 
policy, that Insured have no incidents of 
ownership in the policy, and that any 
reverter to the Insured or the Insured’s 
estate be avoided. 


M. In connection with policies already 
in force, if Insured had incidents of own- 
ership upon January 10, 1941 (even a 
remote reverter) it may be desirable to 
leave policies as they stand, but to have 
future premiums paid by beneficiary. 
Any attempt to transfer ownership of 
such a policy in which the Insured has 
certain incidents of ownership (perhaps 
a reverter) at this time may involve a 
taxable gift. It is suggested that, except 
in unusual situations, we wait until the 
situation has clarified before recommend- 
ing procedures for such policies. 


N. If, however, a policy provided on 
January 10, 1941 for a reverter to the 
Insured or the Insured’s estate but the 
owner (other than the Insured) had 
right to revoke this reverter it is sug- 
gested that she do so at this time. No 
harm could result from such action (no 
further gift from Insured to owner 
because no act was performed by him) 
and it is possible the courts might hold, 
under such circumstances, that Insured 
did not have a real “incident of owner- 
ship” upon January 10, 1941. 


Retention of Particular Rights 


O. It is difficult to determine whether 
the right to receive disability income— 
and that right alone—is an incident of 
ownership. The answer may depend on 
the extent to which the disability income 
provision is an integral part of the pol- 
icy, or, on the other hand, a separate 
contract. It is suggested that in connec- 
tion with policies already transferred, 


Nationally, as well as through- 
out Delaware, the Equitable is 
recognized asa friendly, efficient, 
well-equipped trust company. 


EQUITABLE 
i ane ee Oe a -  f 
WILMINCTON, DELAWARE 


if the Insured has no other incident of 
ownership and there is no reverter to 
him or his estate, but the right is re- 
served to him to receive the disability in- . 
come, he transfer this right to the owner 
of other rights under the policy. It is 
suggested that in all future transfers of 
policies the right to receive disability in- 
come be included in the transfer. .dn 
any new applications it is suggested that 
if someone other than the Insured is to 
own the other rights under the policy 
such other person also own the right to 
receive the disability income. 

P. If in the past Insured has had no 
incidents of ownership, except the right 
to receive dividends, it is suggested that 
this right be currently transferred to 
the owner of the other rights, who will 
presumably pay future premiums. It is 
suggested in all future transfer of pol- 
icies the right to receive and control the 
dividends be likewise transferred. In 
any new applications it is suggested that 
if other rights of ownership are to be 
reserved to someone other than the In- 
sured the right to receive and control 
dividends be likewise reserved to such 
person. 

Q. There is some reason for believing 
that Single Premium Annuity and In- 
surance combinations should not come 
under T. D. 5032 because of the Supreme 
Court’s ruling that they are not insur- 
ance. Until the matter is clarified, how- 
ever, it is suggested that before any as- 
signment is made consideration be given 
to the definite gift tax liability, without 
certainty of avoiding estate tax. 
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HE punched card method of accounting is en- 
abling many important banks to reduce Personal 
Trust Accounting to its simplest form. By this method, 
transactions are recorded only once, instead of 
many times. You eliminate many separate postings. 


With punched cards, you can automatically ob- 

tain detailed analyses of customer accounts and 
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The Small Trust and Standardization 


Preliminary Considerations and Form of Instrument 


MISS MAY F. McCUSKER 
Irving Trust Company; Chairman, Committee on Small Trusts, Personal Round Table, 
New York Chapter, A. I. B. 


HE Committee, in preparing its re- 

port and in doing the necessary re- 
search, found that during the past ten 
years serious consideration has been 
given to the small trust problem. It 
found that most of the consideration 
had seldom gotten past the stage of 
wishful thinking. It seemed to be the 
general practice for people to consider 
the possibility that standardization 
might solve the small trust problem and 
that it was something which should be 
looked into, but as far as our research 
carried us we found no such paper. Be- 
cause of the immensity of the problem 
and the vast number of possible solu- 
tions we found, this Committee will not 
attempt to give any detailed report but 
merely to give a bird’s eye view of some 
of the possibilities and findings. 

We first attempted to define a small 
trust, and found that many people set 
a figure in their mind all out of propor- 
tion to the facts. For example, in “A” 
institution, one of the trust officers 
placed a figure of $100,000 or less as 
being a small trust. In “B” the figure 
was set at $50,000, and in “C” at $10,- 


000. Upon further questioning, we 
found this situation: that in institution 
“A”, where it had been assumed any 
trust under $100,000 was a small trust, 
46% of their accounts were less than 
$100,000. In “B’, where the figure had 
been set at $50,000, approximately 75% 
of their accounts were less than $50,000, 
and in “C” institution, where the figure 
had been set at $10,000, 50% of their 
accounts were $10,000 or less. We quote 
these figures to show that no line can 
be drawn by merely setting a figure in 
a person’s mind and saying anything 
less than that will constitute a small 
trust. 

A rule of thumb might be to say that 
any trust which falls in the group be- 
low the group in which the largest num- 
ber of accounts would fall, is a small 
trust. This definition allows wide lati- 
tude and can be applied to large metro- 
politan institutions as well as to small 
trust institutions. 


Preliminary Segregation of Accounts 


EFORE we consider the actual 
standardization of the trust instru- 
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ment and some of the Committee sug- 
gestions, let us see what can be done 
now in order to prepare for such stan- 
dardization. The Committee has found 
that’ it would be quite simple for trust 
departments to segregate their small 
trusts into one group. For purposes of 
analysis, simplifying the investment 
portfolio, and reducing administrative 
costs, such segregation is not only feas- 
ible but practical. 

For example, let us assume that all 
sole discretionary accounts of less than 
$5,000 are segregated and placed in 
charge of a senior trust clerk. These 
accounts are then analyzed and placed 
in the class of those in which “non- 
legals” are permitted and those ac- 
counts restricted to “legals.” The ac- 
counts are further analyzed to find out 
which accounts hold investments of a 
non-liquid nature and the possibility of 
disposing of such investments. Those 
accounts where the trustee is restricted 
to “legals” are then analyzed and, 
wherever possible, the number of items 
held in the trust are reduced. The ac- 
counts are further analyzed and the 
number of remittances made reduced in 
accordance with the income being re- 
ceived in the account. 

This type of segregation will show 
wherein the weak points in the trust in- 
struments now being administered may 


“A Step in the Right Direction” 
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be found. It will high-light the difficul- 
ties present in the administration of 
small trusts so that when a standard 
trust instrument for such accounts is 
drawn, it will be possible to avoid the 
difficulties found in accounts now under 
administration. 

We would then suggest that accounts 
of $10,000 and additional multiples of 
$5,000 be treated in the same manner, 
until the figure established as being the 
dead line between a small trust and an 
ordinary trust is reached. 


Analysis of Other Types 


UR further suggestion would be 

that upon the completion of the 
segregation and analysis of the sole dis- 
cretionary accounts, a similar program 
be followed as to joint discretionary ac- 
counts, and then as to non-discretion- 
ary accounts. While the ideal situa- 
tion is to have sole discretion, we must 
face the fact that many of the people 
who will be coming to us for this type 
of trust will be business men who wish 
to provide, during their lifetime, for 
their wives or dependents and do not 
wish to give up the management of their 
investments during their lifetime. One 
can see that in those situations there 
would be the question of joint discre- 
tion, and of no discretion during the 
grantor’s lifetime. 


We realize that in such situations it 
is not possible to streamline as one can 
in a sole discretionary account, and 
that the number of investment items 
contained in such accounts will more 
than likely be double the number of 
items in sole discretionary accounts. An 
analysis of the accounts now on the 
books will show the exact differenee in 
cost so that in_ fixing fees under stan- 
dardization, allowances can be made for 
the difference in costs. 


It is our feeling that standardization 
in itself will not solve the small trust 
problem, but we do believe that it is a 
step in the direction of permitting the 
trust institutions to handle, without 
loss, small trusts which they will be 
called upon to handle in the near future. 
It would be against public policy for 
them to continue to refuse to act in 
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those cases where the amount involved 
is not sufficient to permit them to act 
at a profit. We cannot afford to be al- 
truistic, because, after all, trust insti- 
tutions are in a dual fiduciary capacity. 
They have in trust the moneys of their 
depositors as well as the funds for 
which they are acting as trustee, and 
they cannot jeopardize the position of 
the bank or trust company by losing 
money on small accounts. 


Three Types of Instruments 


N approaching standardization we 
cannot be hidebound and cannot set 
up an inflexible instrument. We think 
that there should be three types of trust 
instruments, which would take care of 
any situation presented to the trustee: 


(a) Instruments in which the trustee 
has sole discretion and where the in- 
come from the fund is the only income 
which the trust beneficiary will receive. 
In these cases we feel that the income 
remittance provision should provide for 
annuity payments so that the person 
who is the main concern of the grantor 
will receive a satisfactory income dur- 
ing his or her lifetime. This matter 
can be taken care of by providing that 
when the fund reaches an amount 
which, under ordinary circumstances, 
would be dissipated before the life of 
the primary life tenant, the trustee in 
its sole discretion may purchase from 
an insurance company an annuity to 
provide the necessary annual income. 


(b) Instruments in which the trustee 
has sole investment discretion but 
where the income to be derived from 
the fund is to supplement income from 
another source, and where the grantor 
is interested in preserving the fund for 
the remaindermen. In these cases in- 
come remittances would be made in the 
usual manner. 

(c) Instruments in which the trustee 
does not have sole investment discre- 
tion during the lifetime of the grantor 
but, upon the decease of the grantor, 
will have sole investment discretion. 
These trusts will probably provide that 
the income be paid to the grantor dur- 
ing his lifetime and, upon his decease, 
to his wife, or, if she should predecease 
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him, that the fund should be distributed 
to his heirs. 


Provisions to be Included 


STANDARD trust instrument must, 

of necessity, be brief. It is not 
necessary to have involved investment 
clauses in instruments. A simple in- 
vestment clause is: 


“The trustee is authorized to invest 
and reinvest the trust fund in such se- 
curity as it may deem best, including pre- 
ferred and common stocks, without lim- 
itation to the class of securities in which 
trust funds are allowed by law to be 
invested, and may retain as investments 
of the trusts any securities placed in 
trust by the grantor or subsequently 
added by him.” 


While we probably would not invest 
in common stock at this time, one can- 
not predict what the future develop- 
ments will be and it might be consid- 
ered advisable to invest in common 
stocks, especially in those cases where 
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income is important. We realize that 
such a statement is far from conserva- 
tive, but one must be provided for fu- 
ture emergencies, and wide powers will 
permit the trustee to have such latitude. 

We suggest that the trust instrument 
should provide specifically that no more 
than one statement of cash transactions 
should be rendered each year, that no 
more than one statement of assets con- 
stituting the trust should be rendered 
each year, and that remittances should 
not be made more often than four times 
a year. There should be incorporated 
in the instrument a statement to the ef- 
fect that when the trustee is required 
to render services other than those con- 
templated at the time of the execution 
of the instrument, the trustee shall re- 
ceive additional compensation for the 
services so rendered. For example, 
when more than one cash or security 
statement a year would be requested, 
the cost would be $1 per statement; a 
statement of securities with market 
values, $1.50 per statement, etc. We do 
not state that these are the actual 
charges that should be made. Such 
charges would depend on the individual 
institution. 


NDER standardization it would be 
necessary to brief the accounts in 


groups a, b, or c only once; all other 
accounts would be designated by the 
letters a, b, or c, and the person hand- 
ling such accounts would be thoroughly 
familiar with the investment and ad- 
ministrative provisions by merely refer- 
ring to the letter. 

The number of investments in each 
account would have to be restricted. 
For example, in a trust of $50,000 with 
an annual fee of $50, allowing a cost of 
$10 per item as an overall charge, re- 
stricting the items to four would allow 
a $10 net profit. It is our belief that 
these accounts should not be handled 
on a statutory basis but should be 
handled at the rate of $1 per thousand 
of market value of securities annually, 
with an acceptance and termination fee, 
and an annual minimum fee. In cases 
which would fall into class a—annuity 
income payment—the instrument should 
provide that the annual fee be based 
upon the original corpus of the trust. 


The Committee intends to continue its 
research and possibly to present for 
consideration a sample standard trust 
instrument. It believes that any stan- 
dard trust instrument adopted should be 
the result of the joint effort of the Bar 
Association and the Corporate Fiducia- 
ries Association. 
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The Uniform Trustees’ Accounting Act 
Experience Indicates Need for Modifications 


FRANCIS A. 


OHLEYER 


Assistant Trust Officer, Fletcher Trust Co., Indianapolis, Indiana 


CCORDING to recent reports in 

Trusts and Estates, Nevada and 
Washington have joined the small group 
of States which have adopted the Uni- 
form Trustees’ Accounting Act, promul- 
gated in 1936 by the National Confer- 
ence of Commissioners on Uniform State 
Laws. While uniformity in trust law is 
in general a worthwhile objective, it is 
felt that an appraisal of the effective- 
ness and desirability of such proposed 
statutes as the Accounting Act ought to 
be made by fiduciaries, with a view to 
supporting or opposing—as the case may 
be—adopting legislation in their respec- 
tive jurisdictions. 

In Indiana, where the Uniform Trus- 
tees’ Accounting Act has been in opera- 
tion since July 1, 1937, the consensus 
among trust men and those attorneys 
familiar with its operation is that the 
disadvantages of the Act far outweigh 
its advantages, and amendment, if not 
repeal, is in order. 


Over-Detailed 


NE of the principal objections voiced 

is the excessive rigidity and explic- 
itness with respect to details of the ac- 
counting. The form of the accounting 
as provided by the Act, in addition to 
the regular statement of receipts and 
disbursements, must include a summary 
showing the names and addresses of the 
living beneficiaries, with a statement as 
to those known to be minors, or under a 
declared legal disability, and a descrip- 
tion of any possible unborn or unascer- 
tained beneficiaries. In a separate sche- 
dule the trustee must show the trust 
principal on hand at the beginning of the 
accounting period and the current status 
of its investments; the investments re- 
ceived from the settlor and still held; 
additions to the trust principal during 
the accounting period, with dates and 
sources of acquisition; investments call- 


ed, sold or charged off during the ac- 
counting period, with the consequent loss 
or gain, and whether credited to prin- 
cipal or income; investments made dur- 
ing the accounting period, with the date, 
source and cost of each; deductions from 
principal during the accounting period, 
with the date and purpose of each; and 
trust principal on hand at the end of 
the accounting period, how invested, and 
the estimated market value of each in- 
vestment. 


It is apparent that much time and 
effort must be put forth annually in the 
preparation of such a schedule. Ordin- 
arily a clerk in the department is able 
to make up the ordinary accounting from 
the books with little consultation with 
others. Under the requirements of the 
Act much time of the officer in charge 
of the account, as well as time of the 
statistical department, is required to 
furnish the necessary information. 


Added Expense 


HE Act provides for intermediate 

accountings to be filed within thirty 
days after the expiration of the first 
year and each year thereafter. Filing 
of accountings with the Court each year 
places an unnecessary burden upon the 
trustee, particularly since most trustees 
furnish beneficiaries with statements of 
all cash transactions regularly. In Indi- 
ana guardians are required to file ac- 
countings with the Court every two 
years. There seems no good reason for 
providing more frequent accountings in 
trusts than in guardianships. 


In the case of the third intermediate 
accounting and every three years there- 
after, the trustee is required to apply 
to the Court for a hearing on and ap- 
proval of all unapproved accounts, and 
is required to give each known bene- 
ficiary written notice of such applica- 
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tion twenty days before the return date 
thereof. 

The added burdens of the Act result 
in additional expense to the trusts in 
the way of attorney fees and are esti- 
mated to increase the cost of the account- 
ing department of trust departments by 
twenty per cent. There can be only one 
result—increased fees chargeable to the 
fund. 


Unnecessary Publicity 


NOTHER objection is the undesir- 

able and unwarranted publicity of 
the trustor’s affairs with regard to non- 
testamentary trusts. The Act provides 
that an inventory by non-testamentary 
trustees must be filed within thirty days 
after the trustee takes possession of the 
trust property, accompanied by a copy 
of the trust instrument and list of names, 
addresses and dates of birth of the 
known living beneficiaries, and a descrip- 
tion of any possible unborn and unas- 
certained beneficiaries. Most non-testa- 
mentary trustors desire their trusts kept 
confidential. 


While the Act permits the settlor to 
include a provision in the instrument 
relieving the trustee from any or all 
duties in connection with the Act, never- 
theless this inadequately covers a dan- 
gerous situation. Should an irrevocable 
trust be created with no power to amend 
reserved and, through inadvertence or 
ignorance on the part of the trustor, no 
express reservation made relieving the 
trustee from the duty of complying with 
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the Act, serious embarrassment will 


arise. 


Suggested Remedies 


N all wills and agreements where our 

bank had an opportunity to collaborate 
with the trustor’s attorney, we have sug- 
gested the insertion of a clause relieving 
the trustee of all the requirements of the 
Act. We have had no case where this 
recommendation was not followed. 

It has been suggested that the Act 
should not apply to non-testamentary 
trusts until after the death of the trus- 
tor. The Nevada version of the Uniform 
Act provides that it is to apply to such 
trusts only if the settlor so provides in 
the instrument. Others have suggested 
the Act be so phrased that it be optional 
with the donor or the beneficiaries or 
the trustee, to apply to the Court for an 
accounting such as provided for by the 
Act. 


There is only one feature of the Act 
which seems to have been designed as a 
protection to the trustee, and that is 
the section which provides that the ap- 
proval of the Court of the trustee’s ac- 
count,. after due notice and service of 
papers as provided in the Act, relieves 
the trustee from liability to all benefic- 
iaries then known or in being, or who 
thereafter become known or in being, 
for all the trustee’s acts and omissions 
which are fully and accurately described 
in the account, including the then invest- 
ment of the fund. Many attorneys feel 
that even this section is of doubtful value 
where a minor beneficiary is involved. 


In short, then, a well intentioned law 
has ignored practical considerations. 
However, the results of the work of the 
Commissioners on Uniform State Laws 
ought not to be lightly discarded. They 
have provided the basis upon which a 
workable statute can be constructed. 
Amendments reducing the frequency of 
accountings to perhaps once in every 
three or five years; making the account- 
ings permissive rather than mandatory; 
and excepting living trusts from the Act 
—these would seem to furnish a more 
satisfactory answer to the need for a 
simplified and effective system of trus- 
tee’s accounting. 










TRUST OPERATIONS 


Cost Studies Applied to Individual Trust’ Accounts 


WILLIAM J. WEIG ; 
Assistant Secretary, Guaranty Trust Company of New York 


THINK the time has come to broad- 

en cost accounting information to 
include a system for determining the 
costs of accounts, even though many 
trust departments still do not have a 
functional cost system. Most of the 
banks should, and all of us could, use 
the A. B. A. system of functional cost 
accounting, because it is inexpensive to 
use and gives substantially accurate 
figures if properly applied. You cannot 
determine account costs until you have 
first determined accurately the cost of 
each function of the trust department. 

In order to determine work-units and 
cost per unit under the various func- 
tions, it is first necessary to make a 
careful study of each activity of a de- 
partment. I think it would be best to 
confine this discussion to account cost 
accounting for custody or safekeeping 
accounts and personal trust accounts. 


Weighted Units 


The activities of the custody depart- 
ment can be divided into the safekeep- 
ing and activity of securities, collection 
of interest and dividends, remittance of 
this collection or the crediting of it to 
the customer’s account. These services 
do not include investment review. 

When we first considered what units 
to use in the custody department in de- 
termining the cost per account, we 
thought that the security activity should 
be divided into four or five parts, such 
as deposits, withdrawal, and transfer 
of securities, and the placing and execu- 
tion of purchase and sell orders. We 
also thought that the administration ex- 
pense should be allocated separately; 
and, finally, the cost for collecting in- 
terest and principal. 

We turned to a weighted unit cover- 
ing the activity of the securities cage. 
A study was made of the length of time 
it took each person to handle every 


From remarks at New York State Bankers As- 
sociation, Trust Conference, May 27, 1941. 


transaction, together with the number 
of pieces and issues involved. It soon 
developed that one stock certificate or 
one bond of one issue could be consid- 
ered as a unit, whether received, deliv- 
ered or transferred. As an example, a 
stock certificate for 10 shares of “A” 
corporation, received, paid for and de- 
posited in the vault, together with the 
bookkeeping, is one unit. If the stock 
certificate had to be transferred, an- 
other unit of activity would be added. 
It was then determined that, before 2 
units of activity on any one issue devel- 
oped, 8 additional pieces of that same. 
issue could be handled. For instance, 
9 bonds of the “A” corporation would 
be the equivalent of 2 units. For any 
number of pieces in between 1 and 9, 
the extra pieces would be given the 
proper fractional portion of one unit. 


Covering General Time 


The collection of interest and divi- 
dends also was studied and a weight 
determined covering one work-unit for 
each credit to an account for interest 
or dividends collected, regardless of the 
number of coupons cut from the bonds. 
Administrative costs did not amount to 
more than 10 percent of the total cost 
of operating the custody department 
and we therefore included the admin- 
istrative expense in with the cost of 
operating, with the result that the labor 
in determining the account cost was re- 
duced considerably without a material 
fluctuation in the cost of any one ac- 
count. 


It is always advisable to work out a 
weighted unit and, thereby, decrease 
the expense of determining costs. Its 
use automatically takes into considera- 
tion the general time of employees and 
officers which cannot be charged to any 
one particular activity but, neverthe- 
less, must be apportioned equitably over 
all the activities. 
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Trust Administration 


Over 50 percent of the cost of the per- 
sonal trust department is incurred by 


administrative duties. These duties do 
not cover alone contact with beneficia- 
ries or grantors but, also, the work of 
the investment group and the super- 
vision of all of the ordinary activities 
found in the administration of trust ac- 
counts, such as, the preparation of ac- 
countings, tax matters, remittances, and 
securities purchased and sold. The 
other 50 percent is occasioned by the 
activities in operating, such as, the ac- 
tual work in preparing the accountings, 
tax returns, remittance checks, security 
tickets and bookkeeping. 


In each of these activities there is 
present the general time of supervisors 
and senior clerks who are required to 
study new tax rulings, laws and differ- 
ent interpretations by general counsel. 
All of this time must be accounted for 
and allocated proportionately to the ac- 
counts. Take each specific job—the 
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security cage, the tax division, etc.— 
and study each to determine on what 
bases the allocations of costs can be 
made to the accounts. The A. B. A. 
Trust Division’s “Guide to Trust Fees,” 
has a Recommended System for deter- 
mining the cost of personal trust ac- 
counts which will assist you to under- 
stand the problems. 


Allocation 


Most administrative officers spend 
about 25 percent of their time in open- 
ing and closing accounts—interviewing 
the grantors and beneficiaries, discuss- 
ing matters with attorneys, reviewing 
accountings, signing documents. The 
other 75 percent is generally devoted to 
daily administrative duties, such as 
greeting customers, reading mail, an- 
swering inquiries, setting policy mat- 
ters, etc. 

Take 75 percent of the cost of the ad- 
ministrative group and divide it equally 
—one-half on ability to pay, and one- 
half on the number of security units 
held. There is a wider diversification 
in smaller accounts than in larger ac- 
counts. Therefore, the cost chargeable 
to the smaller accounts is higher than 
that chargeable to the larger accounts. 
However, some recognition must be 
given to the responsibility factor. 

There are usually a few “headache” 
accounts in every trust department. In 
these particular cases, of course, a 
larger share of the administrative costs 
should be charged. These accounts 
should be studied separately in order to 
get a correct cost. If the percentage of 
accounts within this classification is 
higher than one per cent, you should 
determine the reason. 


Duration and Size 


The Recommended System suggests 
that the average life of a trust account 
be twenty years. It is my opinion that 
this length of life is satisfactory for 
most of us, with the exception of those 
departments—very few in number— 
which have been in the trust business 
for 75 or 100 years, in which cases the 
average life of an account would be 
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longer. This means that 5 percent of 
the cost of opening and closing accounts 
is charged annually against the ac- 
counts being analyzed. 


You should also classify your ac- 
counts by size and investment pro- 
visions. In the smaller departments it 
is best to start with accounts of $5,000; 
in larger ones, from $25,000; then re- 
classify for investment provisions. It 
is more expensive to operate an account 
in which you are not restricted to legal 
investments than one in which you are 
restricted. If you invest in stocks, they 
require careful watching and frequent 
reviews. Also, there are four collec- 
tions of dividends a year, instead of the 
two collections on bonds. There is a 
requirement to sign a proxy at least 
once a year on a stock investment which 
is not necessary on bond investments. 
Therefore, the tendency in the last de- 
cade to give the Trustee wider invest- 
ment authority has upped the cost with- 
out the benefits of higher fees to com- 
pensate. Where you do not have full 
discretionary power, or where there is 
the necessity to consult, you have an 
additional item of cost which must be 
taken into account. 


[A question period followed Mr. 
Weig’s remarks.] 


Real Estate 


Q. How do you fit in accounts that 
hold real estate? 

A. That is a very difficult depart- 
ment to analyze to determine proper 
charges. In most institutions which 
have up to 500 accounts, some plan 
could be worked out based on the num- 
ber of items of real estate held, mort- 
gages held, and the value of these 
items. In the larger departments it 
would be necessary to go much farther. 
It may be necessary to determine how 
much it costs to collect interest and, if 
it is not paid, how much it costs to fol- 
low it to conclusion. It also would be 
necessary to make an adjustment in the 
cost of the real estate department wher- 
ever these costs are unusually high, be- 
cause of a demoralized condition of real 
estate. I should think that, for most of 
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you, it would be possible to determine 
a cost on a simple analysis such as sug- 
gested. 


Q. In this cost accounting system 
which you recommend, appraisals play 
a prominent part in distributing admin- 
istrative salaries. Is it possible to con- 
sider such a system scientific? 

A. We have come to the conclusion 
that appraisals can be, and most often 
are, accurate if determined correctly. 
All cost accounting systems use apprais- 
als in some part of the system. Then, 
why not in the trust department cost 
system? I doubt that anyone can de- 
velop or invent a yardstick to allocate 
brain power. 


Q. Would it not be more accurate 
for administrative officers to use time 
sheets, rather than to distribute costs 
as suggested? 

A. The use of time sheets has been 
recommended by many bank analysts 
and also by attorneys; however, I have 
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always found that time sheets are not 
at all satisfactory nor conclusive. At 
the end of the day an officer will find 
that he has anywhere from 5 to 25 per- 
cent of his time unaccounted for. This 
time, most likely, has been devoted to 
general duties and must be charged out 
proportionately to all accounts. 


Investment Detail 


Q. Will you go into more detail as to 
the Investment Division? 


A. This division must be further 
subdivided into work units. The in- 
vestment man must spend some time 
each day reading periodicals and news- 
papers in order to keep himself in- 
formed. In addition, there is the pe- 
riodic review of investments in an ac- 
count and, at least once in every twelve 
months, the preparation of a review to 
be made by the trust or investment com- 
mittee of the board of directors..Then, 
there is the analysis of securities by is- 
sue, company or industry, the prepara- 
tion of purchase and sell orders, and 
the securing of approval of those out- 
side the bank who must be consulted 
before investment changes are made. 


The cost of each of these activities 
must be determined separately and the 
first part can most easily be arrived at 
by determining the length of time it re- 
quires to review a stock item and a bond 
item held in an account. It cannot be 
done accurately unless you take a good- 
ly share of your trust accounts into con- 
sideration and work out an average 
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basis over a considerable length of time. 
Here, too, you will find that a stock in- 
vestment takes considerably longer than 
a bond investment which, naturally, in- 
creases the cost for investment review. 
The time required to follow-up a co- 
fiduciary or others from whom approval 
must be received should be determined 
separately from the other items. 


It is surprising, when an account cost 
accounting system is in use, how quick- 
ly you locate accounts or systems which 
are unusually expensive to operate. 
The diversification in personal trust ac- 
counts is a major factor in increasing the 
cost of operating the department and an 
analysis such as this brings to light 
over-diversification. 


Q. In the study of custody accounts, 
do you recommend that services be con- 
fined to securities only; then, any addi- 
tional services, such as income tax, in- 
vestment review, etc. be treated as a 
separate operation? 


A. Yes; each service should stand 
on its own feet and a cost determined 
for such services. It is not logical, in 
the determination of the profitableness 
of a safe-keeping account, to throw into 
its cost such extra items as you men- 
tion. 
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Report on Trust Profitability 
Analysis by Account Type in Relation to Fees 


WILLIAM R. WHITE 
Superintendent of Banks, State of New York 


OR a considerable period institu- 

tions maintaining trust departments 
have contended that the statutory fees 
applicable to personal trusts were, on 
the whole, insufficient to permit a rea- 
sonably profitable basis. Two years 
ago the corporate trustees requested 
the legislature to increase the statutory 
fees with the result that the Banking 
Department was on a number of occa- 
sions requested to express an opinion 
upon the reasonableness of the request. 
Since the Department was not in pos- 
session of facts upon which to base a 
judgment, it undertook last summer to 
conduct a special study of the 1939 
earnings and expenses of trust depart- 
ments. 

Each trust institution was requested 
to allocate its departmental costs among 
four fiduciary “divisions” of accounts: 
estates, personal trusts, personal agen- 
cies, and other divisions (including cor- 
porate), and to determine and report 
the profit or loss incurred in these 
groups by relating the allocated ex- 
penses to the commissions and deposit 
earnings derived from each. This sep- 
aration of trust department earnings 
and expenses was necessary because the 
study was being directed primarily to 
the question of whether adequate re- 
muneration was being received for ser- 
vices rendered in connection with per- 
sonal trusts. 


Allocation and Averaging Annual 
Results 


Allocating expenses to the various 
groups is a most difficult operation 
especially in smaller institutions where 
a multiplicity of functions are usu- 
ally performed by each individual, and 
because of the wide variations from year 
to year in total departmental income, 
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both gross and net income, and in the 
proportions derived from each account 
group. These variations result largely 
from the irregularity of collection of 
commissions on estates and trusts and 
from the fact that commissions are fre- 
quently collected in years other than 
those in which the expense of earning 
them has been incurred. 


However, the use of two sets of com- 
posite figures of 21 New York City and 
25 upstate institutions (which together 
conduct over 90 per cent of the trust 
business in the State) permits us to ob- 
tain an idea of the profitability of the 
trust business as a whole, and also of the 
profit or loss experienced in each cate- 
gory of fiduciary service. A comparison 
of the total fee earnings of the 1939 
composite figures with similar figures for 
the three previous years reveals a re- 
markable consistency both in the total 
income received and proportions derived 
from each of the four classifications. 


Personal Trusts and Custody 
Unprofitable 


We may tentatively conclude that the 
aggregate cost of operating the estate, 
personal trust and agency divisions 
in 1939 exceeded slightly the com- 
missions earned both in New York City 
and upstate. Corporate Trust activities 
on the whole were conducted on a suffic- 
iently profitable basis, except in those 
upstate institutions where the business 
was relatively undeveloped. 


Analysis of the various activities in- 
cluded in the non-corporate category in- 
dicates that estates were handled at a 
profit of roughly 25 per cent of commis- 
sions upstate and 50 per cent in New 
York City, but that this profit was offset 
by losses incurred in the administration 
of personal trusteeships and custodian 
accounts. These two latter groups were 
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handled at losses of 14 per cent and 18 
per cent, respectively, upstate and 27 
per cent and 24 per cent in New York 
City, and the net results obtained when 
combined with estate operations were 
losses of 1 per cent upstate and 54% per 
cent in New York City. 


In none of these profit and loss ratios 
has any consideration been given to 
banking earnings on uninvested and un- 
distributed trust funds. Although a 
formula for computing such earnings 
was included in the report form, the fig- 
ures submitted are necessarily theoret- 
ical and even if taken into account do not 
substantially alter the net results. 


Must Have Uniform Basis 


The conclusions just stated must re- 
main tentative until figures can be pro- 
duced by more uniform and more fully 
substantiated methods of analysis and 
review, especially with respect to allo- 
cation to the various account groups. 
The need for a revision of cost distribu- 
tion methods is illustrated by a com- 
parison of overhead charges computed by 
two New York City institutions; one 
showed overhead as 2 per cent of total 
expenses while the other reported 20 per 
cent. Figures produced by different 
methods and reflecting situations pecul- 
iar to individual institutions have lim- 
ited value as a basis for study. 

The Department is now endeavoring to 
work out satisfactory uniform methods 
of handling expenses and developing 
representative income figures for pur- 
poses of obtaining reports for 1940 oper- 
ations. Certainly no institution should 
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be asked to extend the distribution of its 
expenses beyond a point where determin- 
able accuracy is possible. An approach 
which might provide a solution, would 
be to request all institutions engaged in 
substantial trust activity to file reports 
of their departmental earnings and ex- 
penses computed in uniform fashion and 
to request details on the various account 
groups only from larger institutions 
where duties and functions are sufficient- 
ly segregated to permit the major share 
of the costs to be allocated with reason- 
able accuracy. 


New Chief National Bank Examiners 


The appointments of Frank W. Krippel, 
Reed Dolan and Walter A. Sandlin as Chief 
National Bank Examiners for the First, 
Sixth and Eleventh Federal Reserve Dis- 
tricts, respectively, were recently an- 
nounced by the Treasury Department. 
Luther A. Roberts, F. D. Williams and Rich- 
ard A. Collier, the present chiefs of these 
three Districts, are retiring from active 
service. 

Mr. Krippel was appointed an assistant 
national bank examiner in 1920 and was 
commissioned an examiner in 1924. In 
1932 he was detailed to the Reconstruction 
Finance Corporation where he served for a 
year, after which he went to the Reorgan- 
ization Division of the Office of the Comp- 
troller of the Currency. In November 1934 
he was appointed Assistant Chief National 
Bank Examiner. 

Mr. Dolan was appointed an assistant 
national bank examiner in 1925; was com- 
missioned an examiner in 1930, and has 
been an Assistant Chief National Bank Ex- 
aminer since 1934. 

Mr. Sandlin was appointed a National 
Bank Examiner in the Eleventh District in 
1930, after having served as a Deputy Bank 
Commissioner for the State of Texas. 
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Donovan Heads New York State 
Bankers 


Eugene C. Donovan, president of the Au- 
burn (N. Y.) Trust Company, was recently 
elected president of the New York State 
Bankers Association at the concluding ses- 
sion of the annual convention held in Buf- 
falo. He succeeds W. Randolph Burgess, 
vice chairman of the National City Bank of 
New York. 





The Future of Public Utilities 


How Much Hope for the Investor? 


FRED M. DANNENBERG 
Research Associate, New York University 


GROWING number of investors are 

experiencing increasing anxiety over 
what is going to happen to the public 
utilities. They are not quite sure how 
the national defense program is going to 
affect the industry and the prices of its 
securities. 

This is the reason why their prices are 
hovering around the low for the year. 
Aside from the certainty of an increase 
in taxes and in operating costs, the in- 
vestors sense that revenue is not going 
to increase in proportion to the increase 
in output. They reason that the increase 
in output will result from the added de- 
mands of industrial plants, especially 
those working on defense orders, and not 
from any great gain in the more lucra- 
tive residential demands. The Federal 
Power Commission reports in its Statis- 
tics of Electric Utilities in the United 
States 1939 that residential and domestic 
consumers used 13.8 per cent of the total 
sales of electricity for that year, and 
were responsible for 31.1 per cent of the 
total revenue received. The commercial 
and industrial consumers, on the other 
hand, used 53.4 per cent of the energy 
sold, and were responsible for only 49.8 
per cent of the total revenue received.! 
Electricity sold for industrial use is sold 


at the lowest possible rates. These larger 
users of electricity pay from 1.65 cents 
per Kw H for 60,000 Kw H to 1.41 cents 
for 200,000 Kw H.? Residential users 
pay a much higher rate—5.4 cents per 
Kw H on the average for users of 25 
Kw H per month.® 


More Business — Less Profit 


STILL further shift of demand from 
residential to industrial use is in 
store for the utilities if the rationing of 
power announced by the Federal Power 
Commission as a probability becomes an 
actuality. A ray of hope could be ex- 
tended here because, in the near future 
at least, the rationing of power will only 
be necessary in those sections where 
water is the prime source for making 
electricity, and where industries using 
enormous quantities of electricity — as 
the aluminum industry — are expanding. 
This then would affect such areas as that 
served by the Tennessee Valley Author- 
ity. 
A shift in the type of demand, how- 
ever, will seriously affect income. Net 


4. p. SLY. 

2. Federal Power Commission, Typical Monthly 
Bills in Cities of 50,000 Population and More. 
1941, p. 15. 

3. ibid., p. 5. 
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income will decrease in relation to sales 
as the shift from residential to indus- 
trial demand increases — the reason is 
obvious from the rate situation already 
cited. If rationing does take place in- 
come may show an absolute decrease. 
That is, even gross income may decrease. 


Another thing we must remember is 
that prices for utility services are not 
established like prices of other goods and 
services — by the interaction of supply 
and demand. The Public Service Com- 
mission or other regulatory body of jur- 
isdiction must approve a rate change, and 
the regulatory Commissions have been 
priding themselves on using original 
cost as the rate base. An upward revi- 
sion of rates, therefore, is just not in the 
cards right now, if at all for the immed- 
iate future. Dragging a rate case 
through the courts is a time consuming 
project, taking from two to six years 
to get a final determination. This means 
that utility rates have small chance to 
increase in proportion with the decrease 
in income. Then, too, the prime operat- 
ing expenses will undoubtedly increase. 
This is especially true for steam plants, 
where coal costs have already increased. 
Labor will undoubtedly seek a raise in 
wages if the cost of living continues to 
rise. And maintenance and repair cost 
will jump due to higher cost of material 
and labor. 


More Expense — Heavier Taxes 


HEN we come to the consideration 

of taxes. It is no secret that Federal 
corporate income taxes are to be in- 
creased. The various state taxes such as 
income, franchise, corporation, property, 
both personal and real, and all others 
that the “public financiers” may “cook” 
up will in all probability be increased. 
While most of the taxes are charged to 
the customer through the rates paid, an 
increase is not included in the rates until 
a new rate base is established. That 
means a new schedule for rates must be 
approved by the Commission. This takes 
time even if it is granted. The prospect 
for a rate increase, however, as already 
pointed out, is not at all bright. Thus 
taxes are going to take away a good por- 
tion of any income that may remain. 
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Briefly then, we see that an increase 
in the sale of electricity will be the result 
of the demand caused by the low-price 
industrial user. If rationing of power 
does take place the bulk of the better 
paying residential consumption will be 
lost, resulting in a further decrease in 
profits. On the expense side of the pic- 
ture we see that prime costs are due to 
rise. The increase in tax burden the 
utilities will be forced to bear will fur- 
ther cut into profits. 

The outlook for utility holding com- 
pany securities is especially bad. Not 
only will their income be reduced because 
of the lower earnings of their operating 
subsidiaries, but the Securities and Ex- 
change Commission will force them to 
sell securities of some subsidiaries at 
a loss. Thus, holding companies will 
suffer both a reduction of income and a 
loss of capital. 

After reviewing all the facts at our 
command, one cannot help but reach the 
conclusion that the outlook for utility 
securities is indeed very dark. 


Savings and Loan Certificates 
as Trust Investments 


The problem of investments for per- 
sonal trusts has been to a large extent 
alleviated through use of the insured 
certificates of the Federal Savings and 
Loan Associations. That was the thesis 
of an address delivered at a recent 
luncheon meeting of the Executives As- 
sociation of Philadelphia, by Newell J. 
Nessen, president of the Quaker City 
Federal Savings and Loan Association. 


Citing actual figures from the records 
of his own Association, Mr. Nessen 
pointed out that in the first five months 
of 1941, trust fund investments in these 
certificates had increased 50% over the 
close of 1940, rising from $635,000 to 
over $925,000. He added that 50 banks 
and trust companies in Pennsylvania 
invested in the Quaker City Federals 
for their various trust funds, and also 
revealed that insurance companies were 
now considering the Federals as an ex- 
cellent investment medium from the 
standpoint of safety, liquidity, return, 
and wide diversification. 





INVESTMENT POLICY 


More Than 
MERE KNOWLEDGE 


S AN institutional bond buyer, you have certain require- 
ments. You rightly expect investment dealers with whom 
you do business to have a comprehensive knowledge of in- 





dividual securities backed by sound information on markets 
themselves. And we take the same view of our responsibility 
to our clients—and make a special point of acquiring accurate, 
authoritative information on both points for their use. 

But this organization makes available more than sound basic 
qualities. It offers, too, a sincere, personalized interest in the 
particular problems of the institutional investors who feel that 
they can profit from our experience, research and collective 
thinking. To the extent that an institution chooses to make its 
security problems known to us, to that extent do we devote 





ourselves to helping them solve those problems and better 
our service to them thereby. 

This ‘‘plus value’’ is available to all of our institutional cus- 
tomers today—and to those of tomorrow as well. Perhaps you, 
too, would like to avail yourself of its advantages. 


R. W. Pressprich & Co. 


68 WILLIAM STREET, NEW YORK 


36 Pearl Street 201 Devonshire Street 
HARTFORD. BOSTON 





GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 
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...Available at these Federal Savings and Loan Associations 


ALABAMA 
First Federal of Florence 
113 East Tennessee St., 
Florence, Alabama 


ARIZONA 
First Federal of Phoenix 
30 W. Adams St., 
Phoenix, Arizona 


ARKANSAS 
Superior Federal 
521 Garrison Street, 
Fort Smith, Arkansas 
Commonwealth Federal 
212 Louisiana Street, 
Little Rock, Arkansas 


CALIFORNIA 
First Federal of Pasadena 
348 East Green Street, 
Pasadena, California 
Community Federal 
2033 Shattuck Avenue, 
Berkeley, California 
Standard Federal 
735 South Olive Street, 
Los Angeles, California 
Pomona First Federal 
260 S. Thomas St. 
Pomona, California 
Newport Balboa Federal 
3333 Via Lido, 
Newport Beach, Calif. 
First Federal of San Jose 
24 North First Street, 
San Jose, California 
Quaker City Federal 
117 South Greenleaf, 
Whittier, California 


DISTRICT OF 
COLUMBIA 
First Federal of Washington 
610 Thirteenth St.. N.W. 
Washington, D. C. 
FLORIDA 
Chase Federal 
1111 Lincoln Road, 
Miami Beach, Florida 
First Federal of Orlando 


Orlando, Florida 
TE-6-27 


First Federal of Lake County 
400 West Main Street, 
Leesburg, Florida 


GEORGIA 


First Federal of Atlanta 
46 Pryor Street, N. E., 
Atlanta, Georgia 
Standard Federal 
35 Walton Street, N.W. 
Atlanta, Georgia 


IDAHO 
First Federal of Coeur 
d’Alene 
200 North Fourth Street, 
Coeur d’AJene, Idaho 


ILLINOIS 


Peoples Federal of Peoria 
107 South Jefferson Ave., 
Peoria, Illinois 
Kankakee Federal 
Kankakee, Illinois 
First Federal of Waukegan 
216 Madison Street, 
Waukegan, Illinois 
Sterling Federal 
13 East Fourth Street, 
Sterling, Illinois 
Citizens Federal 
1542 Halsted Street, 
Chicago Heights, IIl. 
First Federal of Wilmette 
1155 Wilmette Avenue, 
Wilmette. Illinois 
Amity Federal 
6910 S. Halsted St., 
Chicago, Illinois 
Hinsdale Federal 
8 E. Hinsdale Ave., 
Hinsdale, Illinois 
North West Federal 
4865 Irving Pk. Road 
Chicago, Illinois 


INDIANA 


Citizens Federal 
5272 Hohman Avenue, 
Hammond, Indiana 


First Federal of Peru 
2 North Broadway, 
Peru, Indiana 
Peoples Federal 
4902 Indianapolis Blvd., 
East Chicago, Indiana 
First Federal of Gary 
525 Broadway, 
Gary, Indiana 


KANSAS 


Southwest Federal 
130 North Market Street, 
Wichita, Kansas 
Wichita Federal 
Beacon Building, 
Wichita, Kansas 
Mid Kansas Federal 
Wichita, Kansas 


KENTUCKY 
Jefferson Federal 
124 South Fifth Street, 
Louisville, Kentucky 
First Federal of Covington 
501 Main Street, 
Covington, Kentucky 


MARYLAND 
Baltimore Federal 
19 East Fayette Street, 
Baltimore, Maryland 


MASSACHUSETTS 
Worcester Co-Operative Fdrl. 
22 Elm Street, 
Worcester, Mass. 
Suffolk Co-Operative Fdrl. 
44 Bromfield Street, 
Boston, Massachusetts 


MICHIGAN 
First Federal of Detroit 
150 West Fort Street, 
Detroit, Michigan 
Peoples Federal 
13 Washington Street, 
Monroe, Michigan 
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...Available at these Federal Savings and Loan Associations 


Wayne County Federal 
222 Hammond Building, 
Detroit, Michigan 
Midland Federal 
117 North McDonald, 
Midland, Michigan 


MINNESOTA 


First Federal of St. Paul 
350 Cedar Street, 
St. Paul, Minnesota 
Minnesota Federal 
Minnesota at Fourth, 
Saint Paul, Minnesota 
First Federal of Minneapolis 
809 Marquette Avenue, 
Minneapolis, Minnesota 
Saint Paul Federal 
4 East 4th Street, 
Saint Paul, Minnesota 
Ben Franklin Federal 
Fourth at Robert Streets, 
Saint Paul, Minnesota 
First Federal of Duluth 
7 North Fourth Ave., W., 
Duluth, Minnesota 


MISSOURI 
Roosevelt Federal 
Ninth St., north of Locust, 
Saint Louis, Missouri 
Ozarks Federal 
102 West Columbus St., 
Farmington, Missouri 
Cass Federal 
1510 Cass Avenue, 
Saint Louis, Missouri 


NEW YORK 
Geneva Federal 
89 Seneca Street, 
Geneva, New York 


NORTH CAROLINA 
Home Federal 
107 Green Street, Fayette- 
ville, North Carolina 
Piedmont Federal 
16 West Third St., Win- 
ston-Salem, N. Carolina 
First Federal of Burlington 
102 West Front Street, 
Burlington, No. Carolina 


SELECTED FEDERALS, 


135 So. LaSalle St. 


OHIO 
McKinley Federal 
Niles, Ohio 
Central Federal 
601 Main Street, 
Wellsville, Ohio 
Mutual Federal 
14 South Fifth Street, 
Zanesville, Ohio 
First Federal of Kent 
141 East Main Street, 
Kent, Ohio 


OREGON 
Salem Federal 
Salem, Oregon 
First Federal of Klamath 
Falls 
540 Main Street, 
Klamath Falls, Oregon 


PENNSYLVANIA 


First Federal of So. Phila. 
424-430 South Fourth St., 
Philadelphia, Pa. 

First Federal of Philadelphia 
1332 Point Breeze Ave., 
Philadelphia, Pa. 
First Federal of Wilkes- 

Barre 
34 West Market Street, 
Wilkes-Barre, Pa. 
Penn Federal 
1623 Walnut Street, 
Philadelphia, Pa. 
Garfield Federal 
1331 West Olney Avenue 
Philadelphia, Pa. 
West End Federal 
506 S. Main St., 
Pittsburgh, Pa. 


SOUTH CAROLINA 
Fidelity Federal 

12 McBee Ave., 

Greenville, South Carolina 


TENNESSEE 
Leader Federal 
Memphis, Tennessee 
Home Federal 
110 Buffalo Street, 
Johnson City, Tenn. 


Field Building 


TEXAS 
Houston First Federal 
1114 Capitol Avenue, . 
Houston, Texas 
First Federal of Amarillo 
406 Polk St., 
Amarillo, Texas 
First Federal of Rusk 
Rusk, Texas 
First Federal of San Antonio 
307 E. Pecan Street, 
San Antonio, Texas 
First Federal of Corpus 
Christi 
Mesquite at Peoples St., 
Corpus Christi, Texas 
First Federal of Paris 
16 Clarksville Street, 
Paris, Texas 
First Federal of Austin 
917 Congress Avenue, 
Austin, Texas 


UTAH 

Prudential Federal 
125 South Main Street, 
Salt Lake City, Utah 


VIRGINIA 
Franklin Federal 
616 E. Franklin St., 
Richmond, Virginia 
First Federal of Richmond 
203 North Third Street, 
Richmond, Virginia 
First Federal of Hopewell 
Main and Broadway, 
Hopewell, Virginia 
WASHINGTON 
Pacific First Federal 
204 South Eleventh Street, 
Tacoma, Washington 
Wenatchee Federal 
Wenatchee, Washington 
First Federal of Everett 
Everett, Washington 
Aberdeen Federal 
224 East Wishkah Street, 
Aberdeen, Washington 
WISCONSIN 
City Federal 
238 West Wisconsin Ave., 
Milwaukee, Wisconsin 


Inc. 
Chicago 


Each of the above institutions has qualified for membership in this non-profit 
corporation, created for your more convenient consideration of Federal Savings 


and Loan Shares as investment. 
investor, insured up to $5,000 by an instrumentality of the United States. 


for further information. 


Each association issues its own shares to each 


Write 





682 


TRUSTS and ESTATES—June 1941 


Trust Investments Under Present Day Conditions 


Summary of Discussion at New York Bankers Association, 
Trust Conference, May 27, 1941 


Led by RICHARD G. BARKER 
Vice President, Bank of New York, New York 


N weighing merits of investments, 

the question of increasing govern- 
ment control of industry naturally en- 
ters into the picture a great deal. How- 
ever, to simplify the discussion, let us 
assume a continuation of private own- 
ership. 


Policy As to Railroad Bonds 


The outlook for rails is better than it 
has been for many years. Gross and 
carloadings should be better this year 
than last, and in 1942 better than this 
year. Prospects of increased cost of 
wages, taxes, coal, materials, etc. may 
make net in 1942 less than in 1941. We 
have made some progress in lightening 
our holdings during the past few years. 
This period presents a grand opportun- 
ity to continue this program, and I 
would recommend further liquidation 
within the next year or so, particularly 
in accounts heavy in rails, and also com- 
mitments in second-grade rails or jun- 
ior bonds of marginal roads. 


It is hard to get diversification if you 
have to invest solely in bonds. Types 
are so restricted that we make some 
commitments in rails. Some develop- 
ments have been favorable. Recent re- 
organization plans recognize senior 
mortgage liens. Veto by the Governor 
of the Stevens bill was sound. If rails 
could not show reasonable earnings in 
1940, they should be removed from the 
legal list; hence, the veto was a very 
constructive move. 


Q. Should the problem of rails be 
considered on the basis of systems? 


A. Yes, both system and lien. But 
this is also true of other types of in- 
vestments and other industries. 


*The character ‘“‘*A’’ denotes the result of a 
show of hands as a vote was called for. 


Q. Many people have classified rails 
as not wanted. Should all be sold in 
restricted accounts? 

A. In 1936 and 1937 legal rails had 
fairly good earnings, also quite a few 
not now legal. You have a duty to get 
out of those that have become non-legal, 
sometime. Do not be in hurry to get 
out of all. Better income results from 
holding than from a reinvestment. Hesi- 
tate longer on selling senior liens than 
junior bonds of marginal roads. 

Q. How many plan to get out of rails 
100%? 

*A. None. 


Q. How many buy rails today? 
*A. Not many. 


Competitive Forces 


A. C. Livingston, Vice President, Mar- 
ine Trust Company, Buffalo: The first 
thing to be considered is the type rather 
than figures. In our own institution 
the question is: Is this industry on the 
down grade now? 

Mr. Barker: I think railroads will not 
all be scrapped. Some have made and, 
I believe, will continue to make out all 
right even in bad times. Sometime 
within the next year or so I think you 
will see best earnings for many years 
to come, greatest carloadings, highest 
gross. Prospects for some senior liens 
seem relatively good, even through de- 
pression. As an example, some bonds 
are turning out all right under present 
day reorganizations. 

Q. Will they meet competition of bus 
service, steamship service and air- 
planes? 

A. Pipe lines also compete. There 
is a great deal left. Certain roads are 
fortunately situated to meet this com- 
petition. 

Q. Would a quick peace affect the 
industry? 
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A. Not too much immediately, from 
recent levels. There might be a rela- 
tively greater decline if peace does not 
come for six or eight months. 


Government Support 


James E. Wells, Vice President, Mar- 
ine Trust Company, Buffalo: I am in 
accord with your viewpoint that there 
are prime rail securities which are basi- 
cally sound and a proper type of invest- 
ment. I am convinced that the govern- 
ment is committed far enough in ad- 
vance to assure a perfectly sound re- 
turn for transportation. With very 
definite decentralization of industry and 
consequently increase of long hauls, 
heavy products must be shipped by rail 
exclusively. The Federal government is 
going to give very careful considera- 
tion to the proper solution of elimina- 
tion of many lines. If you adopt a very 
conservative policy, looking toward the 
gradual cutting down of junior issues, 
I favor the opportunity in this parti- 
cular field for returning a better income 
to beneficiaries. If we eliminate com- 
pletely these issues which give better 
return, we are faced with a situation 
where corporate trusteeship will suffer. 


William H. Stackel, Vice President, 
Security Trust Company, Rochester: 
How many in agreement? 

*A. A lot. None disagree. 


Q. In custodian accounts, where 
clients often lean upon advice of trust 
men, should you urge or advise them 
to buy rail bonds? 


A. I would not hesitate suggesting 
it, but never would urge them to buy 
rail bonds or any other security. 

Q. In the practice of good business, 
is it now prudent to buy some railroad 
bonds, but buy those bonds in certain 
roads where they have a coverage suf- 
ficiently high to give a margin of pro- 
tection, recognizing the more cyclical 
nature of the industry now than in the 
twenties? 

A. The industry has changed. I ap- 
prove the basis you suggest of buying 
carefully bonds that meet certain re- 
quirements. Trustees seem justified in 
purchasing if discretion is used. 


Janeuncing. iil 


consecutive Semi-annual Dividend 
paid since organization in 1892. 


Our Investment Shares are a Legal 
Investment for Trustees, Adminis- 
trators, and Guardians. 


We are members of SELECTED 
FEDERALS, INC. * FEDERAL 
HOME LOAN BANK BOARD 
* FEDERAL SAVINGS AND LOAN 
INSURANCE CORPORATION 


Funds should be mailed 
before July 10th to earn 


from July rst. 


POMONA FIRST FEDERAL 


SAVINGS AND LOAN ASSOCIATION 


260 South Thomas Street 
POMONA, CALIFORNIA 


Policy with Respect to High 
Bond Market 


Does the present level of bond prices 
justify purchase and retention by trus- 
tees? If you sell out, what will you do 
with the money? Five years ago the 
bond market was considered pretty 
high. If you had followed this policy, 
you might have been sitting for five 
years with money uninvested. I would 
not sell bonds just because of the level 
of the market. I have steadily pur- 
chased bonds at current levels when 
funds were available, and continue to 
do so. I think that by staggering ma- 
turities you can get the average rate of 
return over the life of the trust. 


Mr. Stackel: Are defense bonds an 
answer? 


A. Ido not think they answer all our 
problems. Two and one-half per cent 
is not the rate I have been waiting for 
for many years. They may be the final 
answer, but it is hard to think so. I 





634 


buy them in reasonable amounts. They 
work out well for some trusts. Fixed 
redemption price is a very attractive 
feature. Of course, they are non-nego- 
tiable, and all angles have not as yet 
been ironed out. One disadvantage, the 
question of endorsement of interest 
checks, has been taken care of. 


Q. Say you have an insurance trust 
of $200,000, restricted to legals, life 
beneficiary is a widow of fifty to sixty 
years of age, and there are remainder- 
men. Approximately how would you 
diversify this fund? Assume power of 
principal invasion and that trust is the 
only source of income. We cannot buy 
mortgages in our community. 

A. I would buy some rails as they 
yield better than utilities and govern- 
ments. I would suggest about equal 
amounts of rails, utilities and govern- 
ments. I might also take some munici- 
pals for diversification and divide the 
fund among these four groups. Among 
rails, I might consider first mortgage 
bonds of reorganized roads if and when 
they are considered legal. There is 
some talk the Banking Department may 
be willing to go back over a period of 
years to see if they will have qualified. 

Q. Can you justify high grade muni- 
cipals at not more than 2.00-2.10% 

A. True they do not yield as much 
as utilities or rails which do average 
3144-3144%. Even though yield is im- 
portant, it does not seem wise to concen- 
trate only in securities giving the high- 
est yield. A few well-selected munici- 
pals for diversification would be justi- 
fied. It is certainly true that in most 
cases the maker of the trust wanted the 
life tenant to get as much income as 
possible, but how many of you refuse 
to buy bonds at today’s prices? 

*A. None. 


Are Preferred Stocks Suitable? 


I would rather have a list composed 
of sound bonds and common stocks and 
no preferreds, because preferreds are 
neither bird, beast nor fish, but where 
yield is important, I am perfectly will- 
ing to use them; to what extent, depends 
on the needs of the account and the 
pressure brought to bear by the life 
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tenants. I would be willing to go as 
far as 15-20%. However, it is a mat- 
ter of the individual fund. Three and 
three-quarters to 444% is nearer old 
thoughts on fair return, and I feel there 
is justification in substituting sound is- 
sues for some long term bonds. There 
are some preferreds I would rather have 
than some bonds on the legal list. I 
regret buying preferred stocks and 
bonds selling at premiums over call, but 
do not hesitate to. 

Q. How many use preferred stocks? 

*A. Very few. 


Q. How many are willing to buy 
preferred stocks and bonds over call— 
a point or so? 

*A. A few. 

Q. Five to ten points over call? 

*A. Practically none. 

Mr. Barker: The question of diversi- 
fication enters into this. If you take 
preferreds, you can get better diversi- 
fication in your fixed income portion of 
the fund. There has generally been a 
certain relationship between yields 
from high grade preferred stocks and 
high grade bonds in periods of low 
prices as well as high. Avoid those 
that have a heavy debt. I do not par- 
ticularly like utility preferreds because 
of prior debt. 

Q. How many would be in favor of 
having certain preferreds put on the 
legal list? 

*A. A lot. 

Q. Do you feel you would be more 
justified in using preferred stocks if 
they were on the legal list? 

*A. A great many would. 


Tax Exemption Removal 


Q. How about the forgotten munici- 
pals? 

A. If the tax-free feature is re- 
moved, there is the question of the pos- 
sibility of decline in price. That might 
or might not occur, depending on tax 
methods used and conditions existing. 
Current indications are that the Ad- 
ministration desires it, and sooner or 
later there may be no more tax-free se- 
curities issued. If that occurs, there 
might not be much opposition to taxing 





Condensed Statement of Condition 


as of June Ist, 1941 
RESOURCES 


First Mortgage Loans 

Loans Secured by Accounts 

Federal Home Loan Bank Stock 
United States Government Bonds 
Real Estate 

Purchase Money Security Notes 
Office Building, Furniture & Fixtures 
Miscellaneous Assets 

Cash on Hand and Due from Banks 


$2,892,802.24 
7,207.00 
80,000.00 
40,000.00 
11,633.24 
29,074.00 
190,661.90 
10,163.23 
316,380.33 


$3,577 ,921.94 


LIABILITIES 


Savings and Investment Accounts 
Pledged Accounts—Mortgage Loans 


Advanced to Pay Taxes and Insurance 


Loans in Process 


Reserves, Surplus, and Undivided Profits 


$3,395,654.97 
1,332.33 
1,677.96 
18,951.31 
160,305.37 


$3,577,921.94 


G) 


play 
First Federal Building 


currently outstanding issues. If out- 
standing issues are taxed by a formula 
such as has been discussed, it is pos- 
sible prices might not be affected much. 

Some States, cities, etc. are in better 
position than others to withstand re- 
moval of tax-free features. As an ex- 
ample, I think New York City is in a 
relatively good position. A great many 
would be able to take care of their needs 
even without the tax-free feature, but 
some cities would have a difficult time. 
I would continue to hold sound munici- 
pals and would not hesitate to buy 
sound municipals that seemed dollar- 
good where they fit in, either for tem- 
porary tax-free feature or diversifica- 
tion purposes. 


Change in Attitude Toward 
Common Stocks? 


Mr. Barker: How many use common 
stocks? 

*A,. Quite a few. Some never use 
them. 


BO) S| —$—SSS = 
) nea if SAVINGS AND LOAN ASSOCIATION 
a OF ATLANTA, GA. 


George W. West, Pres. 


We use them primarily for diversi- 
fication. In view of their characteris- 
tics, they are hard to compare with a 
bond in the matter of preserving prin- 
cipal. Experience of some commons 
has been as good as some legal bonds. 
Currently, income is much _ better. 
Average income over a period of years 
in many instances has been as good as 
bonds. If caution is used in selecting 
them, I feel justified in having a per- 
centage in commons. There has been 
some agitation for amendment of New 
York State laws to include commons. I 
would be glad to see the New York law 
changed along the lines of the Massa- 
chusetts law. 

Q. How many of you would favor 
inclusion of common stocks in the New 
York legal list? 

*A. Quite a few. 

Q. How many of you who do not use 
commons now would use them if they 
were included in the legal list? 

*A. Some. 
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INVESTMENT DOLLARS 


to Agricultural Needs 


ARGE AMOUNTS of money gravitate to the cities for investment. Out in the 
. country thousands of farmers and their cooperative organizations need 
money to finance their current operations in much the same way as business and 
industry. The Federal intermediate credit banks obtain the money in the cities 
on terms suitable to investors and make it available to farmers through lending 
institutions—commercial banks, agricultural credit corporations, livestock loan 
companies, banks for cooperatives, production credit associations. The intermedi- 
ate credit banks obtain these funds from the sale of consolidated debentures. 


These debentures, in maturities not exceeding 6 months, are atceptable by 
Federal reserve banks as collateral security for 15 day loans to member banks. 


THE FEDERAL INTERMEDIATE CREDIT BANKS 


SPRINGFIELD, MASS. LOUISVILLE, KY. ST. PAUL, MINN. HOUSTON, TEX. 
BALTIMORE, MD. NEW ORLEANS, LA. OMAHA, NEB. BERKELEY, CAL. 
COLUMBIA, S. C. ST. LOUIS, MO. WICHITA, KAN. SPOKANE, WASH. 


Further information regarding the Debentures may be obtained from 
CHARLES R. DUNN, Fiscal Agent 31 Nassau Street, New York, N. Y. 





INVESTMENT POLICY 


Consolidating Statements 


FRANKLIN B. KIRKBRIDE 


HILE no mathe- 

matician, I have 

always been a nut on 

accounting. It dates 

back to my very early 

days when I recorded 

extremely modest per- 

sonal receipts and ex- 

penses in minute de- 

tail. It is a wonder- 

. ful indoor sport. I in- 

clude the development of accounting 

systems, devising and drafting forms, 

recording the figures and finally plot- 

ting out graphs for those who are not 

figure conscious. I have always taken 

the position that a system of accounts 

to be good must be understood easily 
by the average, intelligent mind. 


The first trust company accounting 
methods to which I fell heir were so 
complicated that they were utterly be- 


yond my comprehension. I found they 
were the outgrowth of books opened 
originally in 1812. They had developed 
as the business grew and branched into 
new fields. If a defalcation took place, 
some new accounts were introduced to 
block that particular leak. “Ticklers” 
gripped into the controlling accounts 
like leeches, and lists, memoranda and 
complicated entries, the details of 
which appeared in the journal only, lent 
an air of mystery and secretiveness to 
the picture. 

Joseph E. Sterrett and I had shortly 
before developed a system of accounts 
for a hospital and postgraduate medical 
school. I called him in to assist with 
the trust company problem. He sug- 
gested discarding the entire accounting 
hodgepodge, replacing it with a system 
based on the methods we had intro- 
duced into the hospital. 

It was so simple, so easily understood 
and consequently reduced the individ- 
ual entries to such an extent that the 
general ledger bookkeeper got through 
his day’s work almost as soon as the 
tellers, instead of having to work long 


after they had gone home. The ac- 
counting jam on the first of each month 
disappeared, too. 


That is not all that can be said for 
simplicity as the prime accounting vir- 
tue. Where wrongdoing exists, clever, 
complicated accounting can cover up a 
multitude of sins and sometimes makes 
their detection all but impossible. 


* * * 


IKE the railroads during an earlier 

generation, the public utility indus- 
try has, during the recent past, been 
paying the price for many practices 
condemned by well managed concerns, : 
but used by that small fringe of irre- 
sponsible and high-handed finaglers 
who brought discredit on all. 


Operating companies were bought 
and put together, holding companies 
created. Gambling in public utility se- 
curities became as popular as the num- 
bers game. Finally, holding companies 
were tied together through the ques- 
tionable device of piling one of these 
legal fictions on top of another until 
a small equity might control a farflung 
utility empire. During this merry 
period, rival systems, hell-bent on ex- 
pansion, were taking advantage of ris- 
ing security prices and booming busi- 
ness to do public financing all along the 
line from the operating companies to 
the top holding companies. It was the 
excesses of this era that led finally to 
federal regulation. 


I cite as a glaring example of what 
would not be tolerated today what hap- 
pened to an upstate, New York, operat- 
ing company. The operating company 
had been capitalized conservatively. 
Consolidating it into its new parent 
company, approximately thirty-five mill- 
ion dollars above book figures were 
taken into the consolidated statement 
as a result of revaluation. This 
amounted to a write-up of over 31%.* 
The management of the operating cor- 
poration declined to participate in this 
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revaluation, for its reports to its stock- 
holders and to the New York State Pub- 
lic Service Commission continued to 
disclose the old book values of some 
eighty-five million dollars. 


I raise no question as to actual val- 
ues. Maybe the operating property 
had been valued too conservatively. I 
do, however, question the right of any 
management to manipulate the figures 
* in the dark, and the propriety of audi- 
tors failing to disclose the facts. Where 
proper official action has been taken, 
where the record is clear and there 
is full disclosure to the investing 
public, the situation is altogether dif- 
ferent. When write-ups are made ap- 
parently without action of Directors 
and the record fails to disclose the 
facts, if it is not fraud, I should like 
to know how to describe it. Also, I 
fully appreciate that this case might 
prove, on examination, to be unique. 


The point is that simple, clear and 
complete disclosure is the duty of 
management. Failure in this regard 
implicates administrative officers and 
directors alike. If a director, appoint- 
ed under stipulations looking to the pro- 
tection of the public, was unable to get 
the record, how could any investor hope 
to know the real facts? 


* * * 


HAT good does it do to study the 

statements of an operating com- 
pany and those of the top holding com- 
pany if somewhere in between there is 
a trifling, undisclosed discrepancy run- 
ning into millions of dollars? Under 
such circumstances, it is hardly enough 
to say that interest on the unsecured 
obligations of the top holding company 
is covered, maybe, one and a half times 
or by any amount. What one has got 
to know is the rate base or sound val- 
ues of the operating properties after 
retirements, the net capitalization, net 
current and accrued assets, how the 
figures follow through to the top of the 


*See Official Report of Proceedings before the 
S.E.C. Docket No. File 1-1810, May 10, 1939. 
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inverted pyramid and how much of 
gross earnings is carried through to 
divisible net earnings. 

We are accustomed to the elimination 
of inter-company items in consolidated 
balance sheets. Where the net result 
of the eliminations does not affect the 
final result materially, a mere statement 
to that effect suffices. Where the elim- 
inations do have an appreciable effect, 
it is the duty of the accountants to 
point out the changes. What is equal- 
ly important is to be sure there is no 
break in the chain of reports to lead 
astray the unwary or uninformed. 
Write-ups and write-downs may be 
proper, essential even, if a clear and 
true picture is to be displayed, that he 
who invests may be safeguarded from 
buying a pig in a poke. Real value at 
the bottom must not become ectoplasm 
at the top. 

What, in addition, the investor must 
know and must take the trouble to find 
out for himself is the character of the 
management, how the investing public 
appraises the securities in relation to 
the market as a whole, whether income 
purchased is adequate and the long- 
term trend of the capital structure. 


The ruthless appraisal of the market 
place tells an even more convincing 
story than the detailed analyses and wil- 
ful or inadvertent omissions, additions, 
subtractions and deductions of slick 
management and _ kept’ economists. 
Where the management is fearless and 
above reproach, the verdict of the mar- 
ket place confirms value and places a 
well deserved premium on good will. 
The following paragraph is in the 1940 
report of the Westinghouse Electric and 
Manufacturing Company: 


The companies listed below are not 
consolidated in detail, but their net oper- 
ating results have been included in con- 
solidated income. In no case are the in- 
vestments in capital stocks of these sub- 
sidiaries carried on the consolidated bal- 
ance sheet at more than their net worth 
as shown by the balance sheets of the 
subsidiaries. 


In matters of this sort, there can be 
no compromise between right and wrong. 


INVESTMENT POLICY 


A. I. B. Conference on Investment Powers 


“There is no particular conservatism 
in only government and municipal bonds, 
—a wider range of investment and there- 
by a greater diversification would be 
more truly conservative,” declared Philip 
M. Harwood, vice president and trust 
officer, Bank of America N. T. & S. A., 
Oakland, speaking before the Trust Bus- 
iness Conference on the ramifications of 
trust investments, at the American In- 
stitute of Banking Convention in San 
Francisco, June 5. 


“The corporate fiduciary today will 


hesitate and will give more than casual 
thought to investment in common 
stocks,” Mr. Harwood said. “It will per- 
haps view with alarm any thought of 
investment in real estate, and will be 
cautious in the selection of preferred 
stocks. Tomorrow, it may be, the use of 
Common Stocks will be widely accepted 
and corporations will seek to merit the 
regard of the corporate fiduciary. Real 
estate may become the surest form of in- 
vestment and may become an important 
part of any well considered investment 
portfolio. Whatever may be true of these 
and similar conjectures it is definitely 
true the so-called Legal List of today 
is inadequate.” 

Mr. Harwood called for legislation 
making it possible for trustees “‘to invest 
as conditions and intelligence dictate,” 
expressing the hope that such legislation 
would be phrased to apply to existing 
trusts in the absence of specific restric- 
tions in the instrument. 


Discussion of the common trust fund 
as a profitable means of counteracting 
the effects of lower investment returns 
and smaller estates was led by Charles 
F. Nagel of the Investment Department 
of Provident Trust Campany of Philadel- 
phia. Discussion of the related question 
of investment in common stocks was led 
by Wm. H. A. Johnson, Trust Examiner, 
Federal Reserve Bank of Chicago. 

It was pointed out that the classifica- 
tion of investments in most of the dis- 
cretionery common trust funds comprised 
about 50% bonds, 25% common stocks 
and 25% preferred stocks. The fact that 


nine states now have laws permitting the 
use of common trust funds and a num- 
ber of other states are considering en- 
abling legislation, indicated that it will 
not be long before most of the states will 
pass enabling legislation modeled along 
the lines of Regulation “F” of the Fed- 
eral Reserve Board. It was apparent 
from the discussion that the eastern and 
middle western states are considerably 
more broad minded about the purchase 
of common and preferred stock for trust 
investment than the Rocky Mountain and 
Pacific Coast states, but from the inter- 
est which was displayed in the discus- 
sions, it seemed evident that the trend 
is toward a broader investment policy, 
even in these regions. 


P. W. McEntee, assistant trust officer, 
Spokane and Eastern Branch, Seattle- 
First National Bank, presided over the 
Conference. 


Investment Banking Conference 


The Wednesday departmental confer- 
ence on investments and investment 
banking was on the subject of Trust and 
Custodian Investments. Members of the 
Panel were: H. J. Marshall, vice presi- 
dent, National Spraker Bank, Canajo- 
harie, N. Y. (leader); J. M. Christie, 
asst. cashier, The Riggs National Bank, 
Washington, D. C.; George R. Long, 
manager, Analytical Department, Wells 
Fargo Bank & Union Trust Company, 
San Francisco; Ralph Rebele, asst. vice 
president, Wells Fargo Bank & Union 
Trust Company; Sterling R. Wandell, 
vice president, Wyoming National Bank, 
Wilkes-Barre, Pa. 


Investment policy and _ application 
brought up for consideration the possi- 
bilities of inflation, continuance of ex- 
tremely low interest rates, movement of 
bond prices, the advisability of purchas- 
ing preferred and common stocks, the 
influence of increasing taxes, and the 
effect on purchasing caused by smaller 
incomes. In formulating a trust invest- 
ment program the necessity of varying 
investments in line with the life-bene- 
ficiary’s requirement was_ recognized. 





aa 
_ 


For Long-Term Trust Funds 


Featuring: Diversification of Security; No 
Fluctuations in Value; Availability of Principal ; 


Federal Insurance Against Loss 
37 


(up to $5,000) ; Highest Earnings 
Consistent with High Degree of 

Write for Instructive Booklet Entitled 
Maximum Security” 


FIRST FEDERAL 


annum. 
SAVINGS AND LOAN ASSOCIATION 
OF WASHINGTON 
610 Thirteenth Street N. W. 
Washington, D. C. 


The discussion reviewed the trend which 
indicated that while trust law has been 
slow to change in the past it will keep 
abreast of the times in the future, chang- 
ing with our economic and social condi- 
tions so that the intent of the creator 
of the trust can be recognized in de- 
veloping policy. 


Recognition of the necessity for ade- 
quate records for analysis purposes was 
stressed. The importance of investment 
research was mentioned and the contri- 
bution which the large trust companies 
can make to the smaller banks in this 
regard was acknowledged. 


The type of investment for today is 
concentrated in the new Series G Defense 
Savings Bonds as the answer to a trust 
man’s prayer. A larger yield is obtain- 
able than from open market government 
bonds and from other high grade bonds, 
and the fact that they are redeemable 
at par upon the termination of a trust 
owing to death, makes them the most 
attractive medium for investment today. 
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The problem of other types of bonds 
which might already be held led to the 
problem of when to sell second grade 
railroad bonds. The possibility of a 
booming market for such issues has been 
considerably dampened by the demand 
of the railroad labor unions for their 
extraordinary 30 per cent wage in- 
crease. Offsetting this nightmarish de- 
mand is the record rail earnings cur- 
rently available, plus the recognition 
that in the past railroad unions have 
been willing to compromise their de- 
mands. Generally it was agreed that 
there would continue to be a liquidation 
of such issues that were not of the 
highest grade. 


Brief attention was given to custodian 
advisory services. This business has 
had a comparatively recent growth and 
some confusion of terms covering this 
service exists in certain areas. Such 
service has become a regular and recog- 
nized part of the trust business as there 
is a general need for a regular compre- 
hensive investment advisory service for 
non-trust customers. 


During the last few minutes specific 
questions from the floor developed an in- 
teresting discussion of the Common 
Trust Fund and the value of the “pru- 
dent investor rule” versus the “legal 
list.” 


W. Virginia Fiduciaries Elect 
G. F. Frederick, president, Union Trust 
& Deposit Bank, Parkersburg, was elected 
president of the Trust Division, West Vir- 
ginia Bankers Association, at the annual 
meeting this month. He succeeds W. P. 
Welker, trust officer, Wheeling Dollar Sav- 


ings & Trust Co. Other officers chosen are: 
First Vice President—A. A. Payne, vice 
president and trust officer, Central 
Trust Company, Charleston 
Vice President—R. A. Yarborough, trust 
officer, First National Bank, Bluefield 
Vice President—W. H. Davisson, trust of- 
ficer, Union National Bank, Clarksburg 
Secretary & Treasurer—J. B. Derwacter, 
assistant trust officer, First Hunting- 
ton National Bank, Huntington. 
Principal speaker at the meeting was 
Gwilym A. Price, president, Peoples-Pitts- 
burgh Trust Company, who discussed liber- 
alization of investment powers. 





CURRENT EVENTS 


Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—JAMES E. McGUIGAN, 
nationally prominent trust executive, has 
resigned as vice president and trust officer 
of Bank of America N. T. & S. A., to be- 
come vice president in charge of production 
and public re- 
lations of the 
National Auto- 
mobile Insur- 
ance Company 
of this city. 

Mr. McGuigan, 

who was in 

charge of the 

Bank’s trust 

businessin 

Southern Cali- 

fornia, was a — 

member of the § 

Executive 

Committee of | 

the Trust Divi- 

sion, American H. M. BARDT 
Bankers Association, and chairman of the 
Trust Policies Committee of the California 
Trust Division. 


He is succeeded as head of the trust de- 
partment here by HARRY M. BARDT, vice 
president and trust officer, who is an au- 
thority on fiduciary taxation and trust ad- 
ministration. 


San Diego—WILLIAM R. SPINNEY has 
been elected assistant trust officer of the 
Union Title Insurance and Trust Company. 
Mr. Spinney, who left the trust department 
of the Anglo California National Bank of 
San Francisco last November to join the 
staffs of both Title Insurance and Trust 
Company of Los Angeles, and Union Title 
Insurance and Trust Company, will con- 
tinue on the trust department staff of the 
former. 


San Francisco—ELWOOD T. STAR- 
BUCK, manager of the trust new business 
department of Wells Fargo Bank and Union 
Trust Company, has resigned that position 
to become manager of the brokerage de- 
partment of the local agency of Bankers 
Life Company of Des Moines, Iowa. 


DELAWARE 


Wilmington—JOHN B. JESSUP was re- 
cently elected president of the Equitable 
Trust Company, succeeding C. DOUGLASS 


BUCK, president for over ten years, who 

continues as Chairman of the Board of 

Directors and 

a member of 

its Executive 

and Trust 

Commit - 

tees. Mr. Jes- 

sup joined the 

Equitable 

Trust as assis- 

tant vice presi- 

dent in 1928. 

The following 

year he was 

elected vice 

president and 

a member of 

the board of ° 

J. B. JESSUPP directors, and 

in 1931 also became treasurer. In 1940 he 
was elected executive vice president. 

It was announced also that WILLARD G. 
CRICHTON has been elected assistant sec- 
retary. Mr. Crichton, who has been asso- 
ciated with the public relations department 
since 1930, is now in charge of that division. 


IOWA 


Sioux City—A. G. SAM was recently ad- 
vanced from vice president to president of 
the First National Bank, succeeding the late 
A. S. Hanford. 


MARYLAND 


Baltimore— W. BLADEN LOWNDES, 
JR., was recently elevated from first vice 
president to president of the Fidelity Trust 
Company, to succeed his late father. Mr. 
Lowndes has been vice president of the bank 
since 1930 and a director and member of 
the executive committee since March, 1940. 


MASSACHUSETTS 


Boston—JOHN A. TUCKERMAN was 
elected vice president of the Old Colony 
Trust Company. He is also a vice presi- 
dent of the First National Bank. 


MISSOURI 


St. Louis—JOSEPH W. WHITE, trust of- 
ficer in charge of the trust department of 
the Mercantile Commerce Bank and Trust 
Company, has been elected vice president 
and trust officer. One of the country’s out- 
standing trust men, Mr. White has been 
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very active in the promotion of cooperation 
among attorneys, life underwriters and 
fiduciaries. He is a past president of the 
Corporate Fiduciaries Association of St. 
Louis and has 
headed several 
A. B. A. com- 
mittees. At the 
same time it 
was announced 
thet £4 As 
LONG, who 
has been vice © 
president in 
charge of the | 
bond depart- 
ment, has been 
transferred to 
the trust de- 
partment, 
where he will 
continue 
as vice presi- | 
dent. W. P. 
Sharpe will 
succeed Mr. Long as head of the bond de- 
partment. The trust department will be 
under the supervision of both Mr. White 
and Mr. Long. 


JOSEPH W. WHITE 


MONTANA 


Billings—W. B. VAUGHAN, vice president 
and trust officer of the Security Trust and 
Savings Bank, was recently elevated to the 
bank’s presidency, succeeding the late W. E. 
Waldron. 


NEW YORK 


Cooperstown—ROWAN D. SPRAKER 
was recently elevated from president and 
trust officer of the Second National Bank 
to chairman of the board, succeeding Fer- 
dinand W. Spraker, who is resigning after 
53 years of active banking service. WIL- 
SON E. McGOWN was elevated from vice 
president to president, and CLYDE S. 
BECKER, heretofore cashier and trust of- 
ficer, was elected vice president and cashier. 


New York — GILBERT FREI and 
GEORGE ALLEN have been made assistant 
trust officers of Clinton Trust Company. 


New York—DUNHAM B. SHERER was 
recently elected chairman of the Corn Ex- 
change Bank Trust Company to fill the va- 
cancy created by the recent death of Wal- 
ter E. Frew. Mr. Sherer had been president 
of the bank for more than a decade. RALPH 
PETERS, JR., a vice president, was elected 
president, and JOHN R. McWILLIAM was 
chosen first vice president and a director. 
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New York—JAY KEEGAN, formerly as- 
sistant administrator for Title I and Direc- 
tor of the Division of Education of the Fed- 
eral Housing Administration in Washing- 
ton, is now associated with the Manufactur- 
ers Trust Company, where he will devote 
himself principally to the administration, 
development and extension of the F. H. A. 
activities collateral to the Bank’s operation. 


PENNSYLVANIA 


Philadelphia—SIDNEY B. DEXTER was 
recently made an assistant vice president 
in the trust department of the Land Title 
Bank and Trust Company. STEPHEN E. 
McLOUGHLIN, JR., and FRANK T. HOW- 
ARD were promoted to assistant trust of- 
ficers, and RICHARD B. WILLIS to invest- 
ment officer. 


Pittsburgh—WILLARD B. LAMBERTON 
was recently appointed to the new business 
department of the Colonial Trust Company. 
Mr. Lamberton is a member of an old Penn- 
sylvania banking family, which for several 
years operated the Lamberton National 
Banks in Franklin and Oil City. 


Senet nEeEnnieeeneed © aie 


Trust Institution Briefs 


Detroit, Mich.—Ralph Stone, now retired 
from active executive work, and serving in 
an advisory capacity as vice president and 
a director of the Detroit Trust Company, 
recently celebrated his fortieth anniversary 
with that institution. Mr. Stone, in terms 
of active service one of the oldest trust men 
in the country, joined the Company May 6, 
1901, five months after its incorporation. 
Beginning as an assistant secretary, he rose 
to secretary, vice president, president and 
chairman of the board. Before joining the 
bank he was a state bank examiner and for 
six years was trust officer of the Michigan 
Trust Company of Grand Rapids. 

During the first World War he was Direc- 
tor of the Bureau of Trusts of the Alien 
Property Custodian at Washington. Mr. 
Stone served as a director and officer of a 
number of financial institutions, the Trust 
Division of the American Bankers Associa- 
tion and the Michigan Bankers Association. 
He was a member of the Detroit Board of 
Commerce and executive committee of the 
Chamber of Commerce of the United States. 

McCook, Neb.—The Federal Reserve 
Board recently announced the granting of 
trust powers to the First National Bank of 
McCook. 
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New York, N. Y.—The Fiduciary Trust 
Company recently observed the tenth anni- 
versary of its founding. The company lim- 
its its activities to managing investments 
for individuals, institutions and corpora- 
tions; to acting as executor, trustee and 
other personal fiduciary capacities, and to 
banking of a non-commercial nature, like 
checking accounts and collateral loans. 


Montreal, Canada—R. P. Jellett, vice 
president and general manager of the Royal 
Trust Company has been appointed Chair- 
man of the Canadian Advisory Board of the 
Phoenix Assurance Company Limited (Lon- 
don, England). 


Civic Notes 


Santa Barbara, Calif—Edward H. Stamm, 
assistant manager and trust officer of the 
Santa Barbara branch of the Security-First 
National Bank of Los Angeles, has been 
elected president of the Santa Barbara 
County Chamber of Commerce, one of the 
oldest organizations of its kind in the State. 


Duluth, Minn.—H. Steward Peyton, vice 
president and senior trust officer of the 
Minnesota National Bank at Duluth, has 
left the bank to join the Third Coast Ar- 
tillery at Fort McArthur, Calif., where he 
holds the rank of Captain in the Anti-Air- 
craft Division. Captain Peyton is a mem- 
ber of the Federal legislation committee of 
the American Bankers Association. 


Buffalo, N. Y.—Robert W. H. Campbell, 
vice president and trust officer of the Liber- 
ty Bank of Buffalo, in charge of real es- 
tate, has been elected president of the Buf- 
falo Real Estate Board. 

Thomasville, N. C.—R. L. Pope, executive 
vice president and trust officer of the First 
National Bank, and former treasurer of the 
North Carolina Bankers Association, was 
recently elected Mayor of Thomasville. 


Winston-Salem, N. C.—Charles A. Nor- 
fleet, trust officer, Wachovia Bank and 
Trust Company, has convinced airline offi- 
cials and the Civil Aeronautical Board that 
Winston-Salem is a logical stopping place 
for planes between North and South. The 
board has agreed to authorize that city as 
an intermediate landing place for Eastern 
Airline planes flying between New York and 
New Orleans. Mr. Norfleet became inter- 
ested in the possibilities of a local airport 
when he was president of the Winston- 
Salem Chamber of Commerce. Since then 
he has been chairman of the Chamber’s 
aviation committee. 
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Toledo, Ohio—Benjamin T. Batsch, vice 
president, secretary and trust officer of the 
Toledo Trust Company, has been appointed 
chairman of the Disaster Preparedness and 
Relief Committee of the Toledo Chapter of 
the American Red Cross. Steve Balog, as- 
sistant trust officer, is head of the subcom- 
mittee on rescue. 


Austin, Texas—Virgil P. Patterson, vice 
president and trust officer of the American 
National Bank, was recently elected presi- 
dent of the Austin Lions Club for the com- 
ing year. 


In Memoriam 


W. B. Lowndes, Sr. 


W. Bladen Lowndes, Sr., president of the 
Fidelity Trust Company and chairman of 
the board of the Fidelity and Deposit Com- 
pany of Baltimore, died recently at the age 
of 65. Mr. Lowndes, for many years the . 
leader of the Republican party in Mary- 
land, was the son of the late Lloyd Lowndes, 
Governor of the State from 1896 to 1900. 
He had engaged in several industrial en- 
terprises before entering the banking busi- 
ness in 1911, when he was made a director 
in the Fidelity Trust Company. In 1928 he 
became president of the trust company. Mr. 
Lowndes was a director of the Consolidated 
Gas, Electric and Power Company and a di- 
rector and vice president of the Arundel 
Corporation. 


Harris Creech 


Harris Creech, president of the Cleveland 
Trust Company, died recently following a 


brief illness. Mr. Creech, who was 67 years 
old, started his banking career in 1892 as 
a utility clerk in the former Garfield Sav- 
ings Bank. He was president of that in- 
stitution when it merged with the Cleve- 
land Trust Company in 1922, at which time 
he was made a vice president of the com- 
bined institution. In 1923 he was elected 
to the presidency. Under Mr. Creech’s 
leadership, the Cleveland Trust Company 
became the largest bank and trust com- 
pany in Ohio and the twentieth largest bank 
in the United States. 


William S. Rowe 


President of the First National Bank of 
Cincinnati from 1902 to 1929, at which time 
he retired because of ill health, William S. 
Rowe, father of John J. Rowe, president of 
the Fifth Third Union Trust Company of 
Cincinnati, died recently at the age of 83. 
Mr. Rowe was actively interested in na- 
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tional and international banking, having 
played an instrumental part in the original 
loans made to the British Government dur- 
ing the first World War. 
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Banking Weekly Changes Name 


The Chicago Banker, forty-three-year 
old banking weekly, will soon be known as 
Finance, and will be published as a na- 
tional magazine covering the fields of bank- 
ing and finance. The new plans were an- 
nounced by Reuben A. Lewis, Jr., well 
known in the trust fraternity, who will 
resign on July 1 as executive vice president 
of the Metropolitan Trust Company of Chi- 
cago, to become publisher of the weekly. 
Harry Wilkinson, founder of the Chicago 
Banker, will remain as editor, while Merryle 
Rukeyser, financial writer, will be associ- 
ate editor. 

“The financial weekly will have five gen- 
eral departments,” Mr. Lewis said. “They 
will cover commercial banking, investment 
banking, finance companies, organized bank- 
ing and popular finance. In view of the 
vast holdings by banks and insurance com- 
panies of Government securities, we will 
pay close attention to the Government bond 


market and the operations of dealers in the 
little-publicized over-the-counter market. 


a 
Kansas Fiduciaries Elect 


The Trust Division of the Kansas Bank- 
ers Association, at its recent annual meet- 
ing, named B. M. Lesher, assistant cashier 
and assistant trust officer of the First Na- 
tional Bank of Wichita as president; E. G. 
Princehouse, assistant trust officer, Fourth 
National Bank of Wichita, vice president, 
and H. H. Whitaker, vice president and trust 
officer of the Miami County National Bank 
of Paola as_ secretary-treasurer. Perry 
Pitcher, trust officer of the Central Trust 
Company of Topeka, presided, as out-going 
president, over the session’s discussion of 
inheritance tax trends. 


eS 
Tennessee Fiduciaries Elect 


C. H. Jerden, assistant cashier and as- 
sistant trust officer of the Hamilton Na- 
tional Bank of Chattanooga, was recently 
elected president of the Fiduciary Section 
of the Tennessee Bankers Association. S. 
J. Rose, cashier and trust officer of the 
Peoples Bank of Johnson City, was named 
vice president; and H. G. Huddleston of 
Nashville, secretary. 
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State Street Trust Company 
Celebrates Golden Anniversary 


July 1st marks the Golden Anniversary 
of the State Street Trust Company of Bos- 
ton. One of the leading trust institutions 
in the State, it began its corporate exis- 
tence as the State Street Safe Deposit and 
Trust Company on July 1, 1891. The or- 
iginal charter granted trust powers, and 
the first corporate trust account was re- 
ceived February 15, 1892; the first personal 
trust twelve days later. 


The change in name to State Street Trust 
Company, effected in 1897, bore the official 
approval of Governor Roger Wolcott, father 
of the present senior vice president in the 
trust department, Samuel H. Wolcott. 


At the end of 1930, the bank’s personal 
trust department assets were approximately 
$110,000,000. At the end of 1940, assets 
rose to more than $335,000,000 for almost 
2,000 accounts, due partly to the absorp- 
tion, in 1936, of the $50,000,000 trust de- 
partment of the Union Trust Company. In 
1930 there were four officers and forty-four 
employees in the trust department; today 
there are twelve officers and seventy-five 
persons on the staff. 


Thirty-nine corporations are being served 
in the corporate trust department to the ex- 
tent of approximately $179,000,000. A 
majority of the bank’s directors have named 
the bank to serve in some capacity under 
their wills. 


Edward L. Bigelow and Ralph Eastman 
are the other vice presidents in the trust 
department. 


ee 
Arizona Fiduciaries Elect 


At the annual meeting of the Corporate 
Fiduciaries Association of Arizona, held 
May 13, in Phoenix, the following were 
elected to serve as officers for the ensuing 
year: 

President: L. J. Taylor, trust officer, 
Phoenix Title and Trust Company. 


Vice President: R. Wm. Kramer, trust of- 
ficer, First National Bank of Arizona, Phoe- 
nix. 

Secretary-Treasurer: Gordon Wallace, 
assistant trust officer, Phoenix Title and 
Trust Company. 

Dr. Arnold Tilden, Professor of Social 
Science at the Arizona State Teachers Col- 
lege, spoke on “Modern Social Trends and 
Their Effects on Banks and Trust Compan- 


: ” 
. 
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CURRENT EVENTS 


Where There’s a Will... 


NDICATIVE of the trend in capital 

taxation are two of the largest estate 
tax bills ever paid in the State of Cali- 
fornia. Total taxes on the estate of 
George H. Peck, Los Angeles real es- 
tate man and philanthropist, came close 
to $2,000,000, while in San Diego, the 
executors of the estate of Mrs. Amelia 
C. Bridges, daughter of Henry Timken, 
roller bearing manufacturer, paid a tax 
totalling $4,001,781 on an estate amount- 
ing to almost eleven million dollars. In 
addition to this, California will collect an 
inheritance tax of over one million dol- 
lars . 

* * * 

George W. Allen, K. C., president of 
the Great-West Life Assurance Company 
of Canada, and outstanding pioneer in 
the industrial and financial development 
of the Canadian West, directed in his 
will that the residue of his estate be 
turned over to the National Trust Com- 
pany Ltd. of Winnipeg as trustee, to be 
added to certain trusts already in their 
care. The story of Mr. Allen’s enter- 
prises is, to a large measure, the story 
of Western Canadian finance. He was 
also chairman of the Canadian Commit- 
tee of the Hudson’s Bay Company, senior 
partner of a large Winnipeg law firm and 
a member of the directorates of thirty 
of the Dominion’s largest corporations. 

* * * 


John T. Creighton, co-trustee of the 
$11,000,000 W. W. Cook trust, vice pres- 
ident of the City Bank Farmers Trust 
Company of New York City and a leader 
in fiduciary circles throughout the Na- 
tion, appointed his bank as sole executor 
and trustee. Active in the development 
of the common trust fund, he served as 
chairman of the Corporate Fiduciaries 
Association of New York City in 1938 
and 1939 ... United States Trust Com- 
pany, also of New York City, was ap- 
pointed executor and trustee of the es- 
tate of the late Gherardi Davis, a for- 
mer deputy police commissioner and 
Assemblyman. Mr. Davis, who practiced 
law in New York for several years, left 
his residuary estate in trust for the bene- 


fit of his brother and sister. The Mus- 
eum of the City of New York will event- 
ually receive the principal. An outright 
cash legacy of $130,000 was left to Mabel 
Freudenvoll, Mr. Davis’ “faithful and 
able secretary.” ... 
* *% * 
FORTUNE in cash, hidden in a tin 
box and buried in concrete, was the 
object of an intensive treasure hunt con- 
ducted by the Public Administrator’s 
Office in New York City recently. Aided 
by the Police, investigators searched sev- 
eral months for $55,000 in currency re- 
putedly left by Burnett T. Madden, negro 
merchant, who died intestate, leaving an 
estate of only $500. Before his death,. 
Madden had intimated to friends that 
the money was hidden in concrete for 
use in his old age. The concrete floors 
and walls in the cellars of Mr. Madden’s 
home and place of business were tapped 
in a futile attempt to locate the alleged 
treasure. Characteristically, relatives 
quibbled over the disposition of the sup- 
posed fortune. The fact that it had not 
yet been found was, of course, incidental. 
* * * 
Mrs. Elsie R. Beck, who died on June 
8 at her home in Atlantic City, N. J., at 
the age of 83, after a long illness, wrote 
her own obituary several years ago, fore- 
casting the date of her death to within 
amonth. The obituary, which was found 
among her effects, read: 


“Mrs. Elsie R. Beck, widow of the late 
George Beck, aged 83, died at her 
home on May 8. Friends can view 
remains Tuesday, from 7 to 9 P. M. 
at the J. Bunker Plum Funeral Build- 
ing. Burial Wednesday, West Laurel 
Hill Cemetery, Philadelphia.” 

* * * 


On a petition filed by the widow of the 
renowned Reed Smoot, former United 
States Senator from Utah, the Court 
appointed the Zion’s Savings Bank and 
Trust Company, of Salt Lake City, ad- 
ministrator of the late Senator’s estate. 
Mr. Smoot, who served from 1903 to 
1933, was known as an expert.on tariff 
taxation and public finance and co-author 
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of the celebrated Smoot-Hawley tariff 
act of 1930. Before he was elected to the 
Senate Mr. Smoot was recognized as 
Utah’s outstanding business man... 

The Continenta! Illinois National Bank 
and Trust Company of Chicago was 
named co-executor and co-trustee under 
the will of Edward Landesberg, head of 
Blatz Brewing Co. of Milwaukee and a 
Chicago brewery. Landesberg, who had 
been in the brewing industry since 1885, 
was a former president of the United 
States Brewers Industrial Foundation. 
He was also president of the United 
States Brewers Association since the 
death of Colonel Jacob Ruppert in Janu- 
ary 1939. 


* * * 


MONG the several bequests in the 

will of the late Mrs. Clara L. S. 
Edgarton of Oakland, Calif., was a death 
sentence for her four-year old fox terr- 
ier, Rowdy. The law, however, has come 
to the animal’s rescue, an order by the 
Judge of the Alameda County Court pro- 
hibiting the dog’s execution. Under the 
California law, the animal is a part of 
her estate, and Mrs. Edgarton specified 
in her will that the dog be killed immed- 
iately after her death, so he would not 
have to live alone and friendless ... 

While on the subject of animals, you 
may have heard of the will of the late 
Mrs. Carrie E. Donegan of Cambridge, 
Mass., in which she directed that a teddy 
bear she won on a beach trip a half cen- 
tury ago be placed in her casket as a 
fond memento of her husband’s court- 
ship... 

*% * * 

The Paterson (N.J.) Savings Institu- 
tion is administrator of the $2,100,000 
estate of the late Mrs. Garret A. Hobart, 
of Paterson, widow of the former vice 
president of the United States under 
William McKinley. Because jof Mrs. Mc- 
Kinley’s illness, Mrs. Hobart‘assumed the 
duties of “first lady,” and performed 
them with a tact and charm which en- 
deared her to Washington society ... 


Alexander Glass, chairman of the 
board of the Wheeling (W. Va.) Steel 
Corporation, who died recently in his 
winter home in Lake Wales, Fla., ap- 
pointed the Wheeling Dollar Savings and 
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Trust Company as co-executor of his 
estate. Mr. Glass was a director of the 
bank as well as of the Whitaker Iron 
Company. He had been at the head of 
the steel concern since its founding in 
1080... 

* * *% 

Surrogate George Albert Wingate of 
Brooklyn, N. Y., recently denied probate 
of the last of three alleged wills of Lou- 
isa Herle, 74-year-old recluse, who died 
in 1934, in the junk-littered basement of 
her home in Brooklyn. The fake will, 
purportedly signed by her in Missouri 
in 1920, bequeathed the bulk of her es- 
tate of “more than $1,000,000” to P. C. 
Gruver, an alleged nephew. After a 
great deal of testimony and careful ex- 
amination, the Surrogate ruled that Mr. 
Gruver was in no way related to Miss 
Herle and that the will was a forgery and 
was not signed by the decedent. Since 
the two other purported wills have also 
been denied probate, it is expected that 
letters of administration will soon be 
issued and the estate distributed to the 
heirs at law... 


Private Financing of Defense 
Housing Asked 


If the hundreds of millions of dollars go- 
ing to American wage-earners through in- 
creased incomes this year are invested in 
sound homes, the future of the nation will 
be doubly secure, John H. Fahey, Chairman 
of the Federal Home Loan Bank Board, de- 
clared recently. 


“The higher incomes of workers, stimu- 
lated by the defense program, can help 
stabilize our economy if turned into sub- 
stantial investments,” said Mr. Fahey. 
“Otherwise they will increase the inflation- 
ary trend.” 


Mr. Fahey called on private industry 
throughout the country to provide homes 
for defense workers who are crowding into 
key industrial centers. He emphasized the 
fact that the Federal Government wants 
private industry to assume the major re- 
sponsibility for housing these workers. If 
it does not take on the task, the Govern- 
ment will be obliged to step forward with 
public funds far more than it has in the 
past. Private industry, as a patriotic ser- 
vice, should make unnecessary the diversion 
of public funds from the defense program. 
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New Books 


The Anatomy of American Wealth 


ROBERT R. DOANE. Harper & Brothers, New 
York. 344 pp. $2.50. 


Practically one-half of this book is taken 
up with its appendices. Mr. Doane is a sta- 
tistician, but fortunately, he also has an 
imagination. As a consequence, he has pro- 
duced a book with which it is not necessary 
to agree, but one which is interesting and 
stimulating. His thesis can be simply 
stated in his own words. 

“It is not the major purpose of this book 
to tell how many homes, how many pigs 
and chickens, how many miles of telephone 
wire or motor cars may have been in exis- 
tence in our country from time to time. 
It is concerned with how we think about 
this great pattern of our physical commun- 
ity of interrelated interests—our grasp of 
proportion and fitness—and our techniques 
for interpreting reliable knowledge of the 
whole.” 


None the less, Mr. Doane has his own 
specific way of thinking about these things. 
It is one with which, as he himself is a 
trifle pugnaciously aware, many economists 
and other students of the problem will dis- 
agree. He divides all physical equipment, 
or wealth, into two major categories: “used 
for production;” and “used for comfort.” 
In view of the fact that all the production 
is, at least supposedly, ultimately for com- 
fort ... or at least, human well-being... 
and that instead of all wealth “used for 
production” being at only one remove from 
“use for comfort,” it is possible to trace 
successive stages in the production chain 
from direct use for comfort, through direct 
production for comfort use, back to the sec- 
ond, third, fourth or fifth remove—the dis- 
tinction seems to this reviewer a little un- 
real; or perhaps of somewhat greater sta- 
tistical than practical import. 


———0o 


Balancing and Hedging an Investment 
Plan 


WALTER E. LAGERQUIST. The Ronald Press 
Company, New York. 296 pp. $3.50. 


It is appropriate for Trusts and Estates, 
which was, we believe, first among economic 
or financial journals to recognize the grow- 
ing importance of the new science, or pro- 
fession, of estate planning, by devoting to 


it a special section of the magazine, to re- 
view a solid contribution to the still too 
small, but growing, and on the whole highly 
useful literature in print on the subject. It 
would, unfortunately, require a great deal 
more thorough and detailed study of Mr. 
Lagerquist’s work than time and space at 
present permit, to do it full justice. But 
even a single reading is enough to assure 
any student that here is a book well worth 
his while. 


There hardly could be any more prac- 
tical approach, since, as Mr. Lagerquist 
states in his preface, the work is actually 
simply a revision and expansion of a series 
of bulletins originally prepared for the 
guidance of his own clients. Not all books 
that come directly out of the workshop in 
this manner are necessarily good; but even 
the poorest of them (and this is a long way 
from that!) are pretty certain to have use- 
ful meat in them somewhere. 


Mr. Lagerquist has organized his mate- 
rial in four sections: I, The Economic Back- 
ground; II, The Selection and Fitting of Se- 
curity Issues Into an Investment Plan; III, 
Balancing and Hedging an Investment Plan; 
IV, Hedging the Distribution of an Estate 
Plan. It is not to be expected, especially 
in a comparatively new field like that of 
estate planning, that all other practitioners 
will agree with what he has to say under 
each of these heads—his ideas as to safe- 
guarding distribution, in particular, seem 
likely to be brought in question by some 
of other schools of thought—but there is 
no denying the solidity of the arguments 
with which Mr. Lagerquist supports his own 
recommended policies. 


— 
Modern Annotated Forms of Agree- 
ment 


SAUL GORDON. Prentice-Hall, Inc. 
1598 pp. $10. 


New York. 


This is an extremely valuable form man- 
ual for the attorney. There are 69 chap- 
ters on subjects, arranged alphabetically, 
from Adjoining Landowners’ Agreements to 
Voting Trust Agreements, including one on 
Trusts, all annotated. Not much can be 
said of any form book other than that it is 
good, bad, or indifferent. This one is defin- 
itely good. 
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Government and the Investor 


EMANUEL STEIN. Farrar 
pp. $1.50. 


& Rinehart. 223 


A major part of the New Deal has been 
concerned with the regulation of securities 
and security practices in order to prevent 
a repetition of the abuses disclosed in this 
field. In this small and compact volume, 
Professor Stein analyzes and evaluates the 
laws affecting the sale of new securities, 
securities markets, public utility holding 
companies, investment trusts, and invest- 
ment companies. 


Many competent students will agree with 
the observation that “the extent to which 
the purposes of such statutes are realized 
depends far more on the skill than the vigor 
with which the enforcement agency pursues 
its task. Overzealous administration may 
do more harm than good by interfering with 
the free flow of investment capital into in- 
dustry.” Investors will find in this volume 
a well balanced appraisal of these Acts 
without the rancor and prejudice which has 
characterized so much of the discussion 
since their enactment. 


0 


Tax Barriers To Trade 


(A SYMPOSIUM.) The Tax Institute of the Uni- 
versity of Pennsylvania, Philadelphia. 344 pp. 
$2.50. 


It is doubtful if a single responsible econ- 
omist could be found in the United States 
who would not agree to characterize as ut- 
terly pernicious the tendency of the past 
ten or twelve years toward artificial and 
often highly disingenuous interferences, by 
law, with interstate commerce in this coun- 
try. But such are the limitations of the 
human economic imagination, that the mo- 
ment the thesis is expanded to cover the 
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problem ... precisely identical in principle, 
and differing solely in physical scope... 
of free trade versus artificial restriction in 
commerce among nations, no such unanim- 
ity can be achieved. ; 


The saddening thought of many readers 
of this excellent symposium will be: “How 
much good will it do? Is there any chance 
at all of this book being read ... or if read, 
understood ... by the people who need edu- 
cation along these lines?” To this it may 
perhaps be answered, that even if it is read 
only by those who do not need conversion, 
the unpleasant picture given by one contri- 
butor after another of the actual situation 
today and of its effect on the well-being of 
us all, may awaken them out of a dangerous 
complacency. 

The fact of the matter is, that to a much 
greater extent than those not in close touch 
with the situation realize, one of the orig- 
inal freedoms of the American Constitution 
—the freedom of internal commerce—has 
already been eaten away, not by straight- 
forward action in response to popular will, 
but by subterfuges as ingenious as in many 
cases they are morally dishonest; and that, 
to precisely the degree that this is true, the 
economic strength and efficiency of America 
has been impaired against the time of our 
greatest need. And one of the most cur- 
ious features of the whole business, as this 
volume makes plain, is the fact that at the 
very time the New Deal has been proclaim- 
ing the supposed need for centralized con- 
trol for a truly national economy, no small 
share of New Deal legislation, and an even 
greater share of New Deal judicial inter- 
pretation, has been giving constant aid and 
comfort to this suicidal economic parochial- 
ism. 


———_—_o—_—_—_—_——— 
Thompson on Real Property 
The Bobbs-Merrill Co., Indianapolis. 


Volume 12 of this treatise comprises a 
detailed index to the full set. It is pub- 
lished in advance of Volume II so that own- 
ers of the set would have it available at 
the first opportunity. Like the text, it is 
very ably done. 


a 


The Ohio Bankers Association, meeting 
recently in Cincinnati, elected William E. 
Anderson, vice president of the Central 
Trust Company of Cincinnati, State vice 
president of the Trust Division, American 
Bankers Association. 
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The Rule Against Offsets 


Balancing Gains Against Surchargeable Losses Incurred 
in Trusts—Rationale of Rule and Exceptions 


J. HUTTON HINCH 
Member of the New York City Bar 


T is regrettable but inevitable that in 

the course of administration of trust 
estates losses will sometimes occur. 
Trustees are not gifted with the voice 
of prophecy nor vouchsafed an insight 
into the future. Where in the light of 
the attendant circumstances and under 
the standards prescribed by the laws of 
the jurisdiction under which he func- 
tions, the trustee has acted in accordance 
with those vague but venerable yard- 
sticks of fidelity, prudence and diligence, 
he is not chargeable for losses. But 
when the trustee has slipped and as a 
result of some breach of trust on his part 
a loss is occasioned, then of course he is 
personally liable to make good the dam- 
age to the trust estate. 

In such a situation the question arises 
as to the amount which the trustee is 
required to replace, and a fairly fre- 
quently recurring facet of this question 
is whether the trustee may offset such 
losses by gains which have otherwise 
accrued to the trust fund under his 
aegis. 

Suppose, for example, the trustee has 
departed from his charter, and has in- 
vested trust funds in six securities which 
were not of the class authorized by the 
terms of the will or trust indenture. 
Five such investments have resulted in 


profits amounting to $5,000. The sixth 
investment has brought about a loss of 
$6,000. An inexperienced trustee, or a 
person not familiar with rules of law 
governing such a case might well sup- 
pose—and in the experience of the writer 
invariably does suppose—that since the 
trust fund has suffered an actual net 
loss of only $1,000, the trustee is liable 
for surcharge only in that amount. 


Principle Deeply Rooted 


OWEVER, no principle is older or 

more firmly rooted in the law of 
trusts than that a trustee may not offset 
losses for which he is chargeable by 
gains achieved elsewhere in the admin- 
istration of his trust. In the case above 
assumed, the trustee under the estab- 
lished precedents would be personally 
compelled to make good the entire $6,000 
loss. Similarly, if the investments had 
resulted in a $6,000 gain and a $5,000 
loss the trustee would not escape sur- 
charge. He would be liable for the 
entire $5,000 loss. 


This principle has been formulated in 
the Restatement of the Law of Trusts 
as follows: 


“Sec. 213. A trustee who is liable for 
a loss occasioned by one breach of 
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trust cannot reduce the amount of 
his liability by deducting the amount 
of a gain which has accrued through 
another and distinct breach of trust; 
but if the two breaches of trust are 
not distinct, the trustee is account- 
able only for the net gain or charge- 
able only with the net loss resulting 
therefrom.” 


The exception stated in the last clause 
above quoted is important and will be 
referred to subsequently. 


Harshness Leads to Distinctions 


HIS rule appears to many judges, 

lawyers, laymen and, it goes without 
saying, fiduciaries, to be unduly harsh 
and to visit upon the erring trustee a 
penalty not warranted in view of the 
net result to the beneficiary. The trust 
fund has not in fact suffered a $6,000 
decrease from its original value in the 
one case, nor any decrease from such 
value in the other. Why, runs the plain- 
tive query of the stricken trustee, should 
the beneficiary be made whole on the 
losses and still have the benefit of the 
entire gains? 


It is a natural reaction to find injus- 
tice in such a result. The rule in fact 


The Rule Against Offsets: Heads you 


lose; Tails you lose. 


TRUSTS and ESTATES—June 1941 


has been enforced by the courts in many 
instances with great reluctance, and 
judges upon occasion have been prone to 
seize upon distinguishing facts or to 
regard facts as distinguishing in order 
to avoid unduly oppressive charges 
against a fiduciary. 


As long ago as 1783, the enforcement 
of the rule pained an English Chancellor, 
Lord Loughborough. A testator had left 
his residuary estate to infants. Among 
his assets were personal bonds not of a 
character permitted for investment of in- 
fants’ moneys. The executors contin- 
ued and renewed these investments, 
thereby benefiting the estate to the ex- 
tent of some £5,000. However, £1,000 
was lent to a person who subsequently 
became insolvent and the money was lost. 
The court was constrained to surcharge 
the executor, but added: 


“The executor has behaved very hon- 
orably; and I do not doubt that when the 
infants come of age, they will think 
themselves bound in honor to make up 
this loss to him, but the court cannot 
do it.’’! 


The mores no doubt differed from 
those of modern times. The hope that 
the infant beneficiaries would reimburse 
the executors upon their coming of age 
would be a frail reed indeed for a fiduc- 
iary to lean upon today. 


Circumvent Rule 


CENTURY later, in 1878, a Surro- 

gate of Westchester County, New 
York, found a way to evade the rule 
under the particular facts of the case 
before him and expressed himself with 
feeling upon the subject as follows: 


“Here it must be borne in mind that 
the fund was continually employed in 
the purchase, sale and exchange of real 
estate from 1869 to 1871, covering the 
period at which these cestuis que trust 
propose to stop and demand the profits. 
Then the investment was made which 
proved so disastrous to the fund. The 
novelty of the claim made is against it. 
The trustees have certainly reaped no 
benefit to themselves, and I can dis- 


1. Adye v. Feuilleteau, 3 Swans. 84, 1 Cox 24 
(1783). 
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cover no lack of good faith in any of 
their proceedings. 

“It seems to me that, under the cir- 
cumstances presented, it would be ex- 
tremely inequitable for this or any court 
to comply with the demand made. Where 
will persons be found willing to act in 
fiduciary capacities, if they are to be 
thus treated? True, they have proceed- 
ed illegally in the matter, but with en- 
tirely honest intentions, and they should 
not be punished to the extent sought. 
The most that can properly be done is 
to compel them to account for the fund 
they had in their hands before the pur- 
chase of any real estate, ***’’2 


In 1893 another Surrogate of New 
York State purported to explode the rule 
rather completely. The administrator 
of an estate improperly retained a num- 
ber of stocks of a speculative character. 
Some were profitable—others not. Tak- 
ing the estate as a whole, they netted the 
estate a profit in principal and a very 
handsome income. Objection was made, 
however, to the expenditure of $5,000 
for bonds of a mining company which 
were purchased to protect certain stock 
of the same company owned by the estate. 
The court said: 


“To permit a distributee to select an 
investment out of others more fortunate, 
though the executor’s conduct with refer- 
ence to all has been actuated from the 
same motives and in the exercise of the 
same discretion, would be a gross in- 
justice ... Upon a survey of the entire 
administration of this accountant, I 
think that his judgment is to be com- 
mended; that his good faith is beyond 
question; and still it is seriously urged 
that I must, nevertheless, mulct him in 
a large sum of money because of a tech- 
nical violation of law, although the per- 
sons seeking thus to penalize him have 
been by just such violation largely bene- 
fited. Such a claim does not recommend 
itself to my notions of equity, and I re- 
fuse to give the support of my opinion 
to such construction of the law.’ 


Rationale of Rule 


OWEVER, such instances as those 
above mentioned constitute excep- 


2. Baker v. Disbrow, 3 Redf. 348 (1878). 
3. Estate of Porter, 5 Misc. 274 (1893). 
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tions all characterized by the trustee’s 
good faith. The rule itself is sustained 
in the great majority of the cases and 
is in general force and effect today.’ 
It is well, therefore, to examine the rea- 
sons for such a rule and to understand 
why the courts adhere to it and gener- 
ally profess to find it logical and just. 

In the first place, it is clear that if 
the management of the trust results in 
a profit, that profit belongs to the cestui 
and the trustee may have no part of it. 
It is equally clear that when a loss occurs 
by reason of a breach of trust, that is 
the responsibility of the trustee, and he 
must replace the damage which has been 
brought about through his delinquency. 

Now, if the trustee were permitted to 
offset losses for which he is personally 


4. Creed v. McAleer, 275 Mass. 353; 175 N.E. 
76; 80 A.L.R. 1117 (1931). Gilligan v. 
Daly, 79 N. J. Eq. 36; 80 Atl. 94 (1911). 
Murphy v. Bolanz Land & Loan Co., 236 S.W. 
78 (Tex. Com. App.) (1922). Small’s Es- 
tate, 144 Pa. 292; 22 Atl. 809. King v. Tal- 
bot, 40 N. Y. 76, 90 (1869). Matter of Alez- 
ander, N. Y. L. J. 12/14/34. 
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liable by gains which are the property 
of the beneficiary, the trustee would in 
fact be profiting personally out of the 
trust. Moneys which are clearly the 
property of the beneficiary would be 
appropriated to reduce the indebtedness 
of the trustee and the latter would be 
the richer by that much,—in violation of 
the fundamental principle that the trus- 
tee may not profit from the trust. 

Professor Austin Wakefield Scott in 
his work on the Law of Trusts justifies 
the rule against offsets as follows: 


“It is undoubtedly fair to hold that 
where the trustee commits a breach of 
trust any profit which accrues should go 
not to the trustee but to the trust estate, 
and that any loss which results should 
be borne by the trustee and not by the 
trust estate... . It may be argued, how- 
ever, that it is unjust where there are 
both profits and losses that the trust es- 
tate should have the profits and that the 
trustee should bear the losses . . . Any 
other result, however, would put a temp- 
tation in the way of the trustee to com- 
mit breaches of trust. Thus if the 
trustee has invested a part of the trust 
funds in the purchase of improper se- 
curities and has incurred a loss, he might 
be tempted to use another part of the 
trust funds in purchasing other improper 
securities with the hope of making a 
profit which ... he might use to dimin- 
ish the liability which he had already 
incurred. Similarly if through a breach 
of trust he has made a profit, he might 
be tempted to commit a further breach 
of trust, expecting that if a loss should 
result he would incur no liability if 
the loss did not exceed the profit made 
through the earlier breach of trust.’5 


Rigor of Rule Softened 


T will’ be seen that the rule is based 

on some very solid foundations and 
despite the injustice which instinctively 
is felt in the result achieved there is 
undeniably danger of injustice and un- 
desirable results inherent in its aboli- 
tion. 


Much of the rigor of the rule has 
been ameliorated in fact by the excep- 
tion in Section 213 of the Restatement 
quoted earlier. If a trustee makes a 


5. Scott, The Law of Trusts, p. 1137. 
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profit and also incurs a loss through 
transactions which are related and not 
distinct the rule against offsets does not 
apply, and the beneficiary may have only 
the net profit or the trustee is charge- 
able only for the net loss as the case may 
be. 


The courts have at times gone a long 
way in finding transactions to be related. 
Thus, in one case it appeared that the 
trustee had placed the trust assets with 
a broker to secure a margin account and 
had proceeded to speculate in stocks and 
grains for the trust account, the result 
being a complete loss of the fund. The 
trustee was removed and a substituted 
trustee was appointed and brought suit 
against the stock broker. He sought 
permission to elect to take all profits in 
the speculative transactions and reject 
the losses. The court held that the spec- 
ulative transactions constituted not sep- 
arate and distinct investments but a 
connected series of purchases and sales 
which should be considered as a unit and 
which were illusory so far as the trust 
was concerned, since the speculative 
stocks never came into the possession of 
the trustee. The broker was compelled 
to account only for the securities which 
were originally deposited with him.® 


Examples of Connected Transactions 


ONNECTED transactions permit- 

ting offset of profits against losses 
have been found in the following in- 
stances: 


Where bonds were purchased in 
order to protect the stock holding of 
the trust estate and the bonds were 
sold at a loss but the stock yielded-a 
profit, offset was allowed.7 

Where stock holdings or purchases 
have resulted in a loss, the loss is 
diminished by the proceeds of rights 
upon the stock received by the trus- 
tees.§ 

Where improper investment was 
made in a mortgage, the mortgage was 
foreclosed and the proceeds reinvest- 


6. English v. McIntyre, 29 App. Div. 439 (N. Y. 
1898). 
Lacy v. Davis, 5 Redf. 301 (1882). 


2 
8. Re U. 8S. Trust Co. of N. Y., 189 App. Div. 
75. Creed v. McAleer, supra, note 4. 
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GENERAL MOTORS 


is engaged primarily in facilitating 
wholesale distribution and retail 
sales of the following products 
of General Motors Corporation 
and its world-wide affiliates: 
CADILLAC, BUICK, OLDSMOBILE, 
PONTIAC, CHEVROLET automobiles; 
FRIGIDAIRE appliances for refrig- 
eration and air conditioning; 
DELCO lighting, power 
and heating equip- 
ment; GMC trucks; 
BEDFORD, VAUX- 
HALL and other 


ACCEPTANCE 


GENERAL 
MOTORS 


INSTALMENT 
PLAN 


CORPORATION 


foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


These NOTES are available, in limited amounts, upon request. 


EXECUTIVE OFFICE NEW YORK 


ed and sold at a profit over the cost 
of the reinvestment, the trustees were 
credited with this profit against the 
amount of loss in the original mort- 
gage. 

Where a trustee improperly con- 
tinues a business, profits and losses 
incurred in the business during this 
period must be offset. While the bene- 
ficiary has the option of electing to 
take the profits or interest on the ori- 
ginal fund, nevertheless if he elects 
to take the profits he cannot elect as 
to one period only but must take the 
net funds for the whole period.1® 


Where a life beneficiary knowingly 
accepts income from an investment 
which to his knowledge is improper, 
if that investment fails and the trus- 
tee is charged with the amount of the 
original investment, the income bene- 


9. Fletcher v. Green (1864) 33 Beav. 426; 4 
New Rep. 626; 55 Eng. Rep. 433. 

10. Re Small’s Estate, supra, note 4. 
v. Hulme, 1 J. & W. (1819). 


Heathcote 


BRANCHES IN PRINCIPAL CITIES 


ficiary may have interest only at the 
rate earned by proper investments 
and the excess with which he has had 
anterior over this rate may be offset 
against the subsequent charge against 


the trustee.‘ However, where the 
beneficiary is innocent of any knowl- 
edge such an offset will not be 
allowed.12 


(See also text to footnote 3). 


It should be noted that a deficiency in 
income cannot be offset against a capital 
gain as different beneficiaries are in- 
volved. Where, for example, trustees 
improperly held an unproductive farm 
they were chargeable for the income 
which would have been earned had it 
been sold and the proceeds properly in- 
vested even though the farm appreciated 
in value and sold at a gain to principal.1° 


11. Griffiths v. Porter (1856) 25 Beav 236. 

12. In re Whiteley, 33 Ch. Div. 347 (1886); affd. 
12 App. Cas. (1887). 

13. Jordan v. Jordan’s Trust Est., 111 Me. 124; 
88 Atl. 390. 





Missouri’‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


Determining Factors 


HE Restatement Sec. 213(e) spec- 
ifies the following factors as being 
of importance in determining whether 
breaches of trust are separate or related: 


“(1) whether the breaches of trust 
relate to the same or to different parts 
of the trust property; (2) whether the 
breaches of trust arise out of successive 
dealings with the same property or its 
product; (3) the amount of time elaps- 
ing between the breaches of trust; (4) 
whether there has been an accounting 
between the breaches of trust; (5) how 
the trustee has dealt with the property 
or its product between the breaches of 
trust; (6) whether the trustee intends 
to misappropriate trust property; or in- 
tends to commit a breach of trust, al- 
though not intending to misappropriate 
trust property; or does not intend to 
commit a breach of trust; (7) whether 
the breaches of trust are the result of a 
single policy on the part of the trustee.” 


It will be seen that the recognized ex- 
ceptions to the rule against offsets afford 
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considerable scope within which its sever- 
ity may be tempered. The view is held 
by some learned members of the Bar and 
has been urged upon the courts without, 
however, having been accepted, that no 
trust investment stands by itself, that 
an investment program must be treated 
as a whole, that every investment and 
change of investment is necessarily made 
with an eye on the other trust invest- 
ments, is intended to complement them 
in nature, risk and amount, and is in- 
fluenced by and must be considered in 
relation to them and taken together with 
them to form an integral and related 
whole. Should this view eventually pre- 
vail, the tail will have wagged the dog 
and the exception will have become the 
rule. 

In conclusion and by way of summary, 
it may be said that the rule against off- 
sets is firmly established and approved 
in the law of Anglo-Saxon jurisprudence. 
However, both to the Bench and the Bar 
the rule has seemed to be unduly harsh 
in many cases and a body of exceptions 
has grown up which may afford a loop- 
hole through which surcharge may be 
avoided in whole or in part if the facts 
can be brought within the exception. 
The courts are fairly liberal in fitting 
the facts within the matrix of the ex- 
ception. 

Any real hope for a change in the law 
must be based upon statutory relief. 
The problem is not of such general or 
social interest as to attract any public 
interest and if laws are to be placed on 
the statute books of the several States 
abolishing the rule against offsets, this 
probably can be accomplished only by 
means of close cooperation on the part 
of corporate fiduciaries through their 
various associations, and a forceful pre- 
sentation of the problem to the proper 
legislative authorities. 


In order to minimize the effects of the 


Nazi aerial blitzkrieg on bank records, 
British institutions have devised a means 
of protecting the numerous records essen- 
tial to operation. Records are made in dup- 
licate and all back records are photostated 
or copied and then housed on the premises 
of another bank, usually about five or six 
miles away. London probate records have 
been moved out into the country. 
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Uniform Laws Adopted and Adapted 
A Trust Code for Oklahoma 


ROY M. HUFF 
Trust Officer, First National Bank and Trust Company, Tulsa, Okla. 


HE proposed Trust Act for Okla- 

homa is now the law, although its 
effective date will be August 23. The 
act has had a rather stormy experience. 
It was first introduced two years ago 
with the favorable approval of the Board 
of Bar Governors, but failed to pass 
either house of the Legislature. The 
Act was again introduced this year and 
it passed without being changed except 
in a few minor details. 


Our experience in this legislation has 
taught us that it is a matter of educa- 
tion. When it was learned that the pub- 
lic in general would be the recipient of 
the benefits under the act and that it 
would not be to the exclusive benefit of 
corporate trustees, very little opposition 
occurred. 

To give proper credit for the drafting 
of the bill would be a large task.* It is 
composed mainly of provisions from the 
Uniform Trusts Act, Uniform Principal 
and Income Act, Uniform Fiduciaries 
Act, and statutes of different states. 
But we owe the greatest thanks to the 
many trust men and lawyers throughout 
the United States who so graciously gave 
their time to read various drafts of the 
bill and who offered excellent sugges- 
tions, many of which were included in 
the bill as passed. 


Variations of Uniform Laws 


EARLY everyone is familiar with 
the Uniform Acts. Therefore, only 
some of the changes will be mentioned. 
In the section prohibiting a trustee 
from buying or selling to self, an excep- 
tion is made when a corporate trustee is 
acting, by permitting such trustee to 
*Roscoe E. Harper of Harper, Wil- 
liams and Boesche, Tulsa, was chairman 
of the Trust Code Revision Committee, 
in which capacity he played a large part 

in drafting the Act. 


sell stock of itself held in trust to one of 
its officers or directors upon first obtain- 
ing a court order. In smaller institu- 
tions such purchasers provide about the 
only market for such an asset. 

The section prohibiting a trustee’s sell- 
ing from one trust to another has been 
amended by permitting government 
bonds to be sold at the current market 
price. 

Rather elaborate and extensive powers 
are set out, thus making it unnecessary 
to include them in any will or trust 
agreement unless contrary provisions 
are desired. 


Principal and Income 


HE section on premium and discount 

bonds remains the same except the 
act provides for securities purchased on 
a discount basis and not bearing interest, 
in which cases the discount when 
received is income. 

Disposition of natural resources has 
been broadened to include oil over-riding 
royalties and working interests which are 
peculiar “to oil-producing” States. The 
act provides that the amount permitted 
by the Federal Government for depletion 
under income laws shall be the amount 
allocated to principal and the balance is 
income. 

It is expressly provided that a success- 
or trustee is vested with all discretion- 
ary powers of the trustee originally 
named. 

The act also provides that every trust 
is revocable unless expressly made irre- 
vocable. 

The legal investment list was not mat- 
erially changed except that a trustee may 
petition a court of equity to make an 
order directing non-legal investments if 
the court thinks conditions are such that 
further investment in the legal list is 
not to the best interest of the trust. 
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Union Station—Los Angeles 


Largest 
TRUST COMPANY 


in the Golden State 
*K 


Ny aS ae 
BANK OF LOS ANGELES 


MEMBER FEDERAL RESERVE SYSTEM * MEMBER 
FEDERAL DEPOSIT INSURANCE CORPORATION 


This section also settles the law that 
when a trustee is given discretion in 
making investments without further 
authority that it means he may invest in 
non-legals. 

Certain members of the legislature in- 
sisted, and the corporate trustees of Ok- 
lahoma as a whole did not object, on a 
prohibition of commingled trust funds. 


No attempt was made to include the 
Uniform Trustees’ Accounting Act. 


A Coordinated Law 


( THERWISE, the act follows the Uni- 

form Laws. It has fifty-four sec- 
tions. Along with the trust code a com- 
panion bill was passed, the general 
nature of which was to co-ordinate the 
present trust company statutes with the 
new trust code. By doing this we have 
one trust code which governs and regu- 
lates both corporate and private trustees. 

In view of the fact that Oklahoma has 
had very little statutory law and few 
court decisions on the various matters 
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covered by the code, we feel that we 
have made considerable progress in 
settling many of our daily problems. We 
also feel that in a State where the trust 
idea is more or less new the general 
public will have more confidence in 
trust administration. 


() 


Regulations Amended as To 
Interim Income 


As a result of the decision in Maass 
v. Higgins, the Treasury Department 
has amended Articles 11 and 13 of Reg- 
ulations 80 (Estate Tax) 1937 edition. 
In that case the Supreme Court held 
Article 11 invalid so far as it required 
the inclusion in a decedent’s gross es- 
tate of all income earned during the pe- 
riod from the date of death to the op- 
tional valuation date. (See Peter G. 


Evans, “Estate Taxation of Interim In- 
come,” March 1941 Trusts and Estates.) 

The amended regulation states that 
“property earned or accrued (whether 


received or not) after the decedent’s 
death and during the optional valuation 
period with respect to any property in- 
terest existing at the date of death, 
which does not represent a form of ‘in- 
cluded property’ itself or the receipt 
thereof, is to be excluded in valuing 
the gross estate at the subsequent val- 
uation date...” Application of this 
principle is indicated with respect to 
interest-bearing obligations, leased 
property, non-interest-bearing obliga- 
tions (not mentioned in original article, 
and referring to such obligations as 
Treasury bills), and stocks. 


One sentence in the paragraph deal- 
ing with stock may cause difficulty. It 
reads: “If, however, dividends are de- 
clared to stockholders of record after 
the date of the decedent’s death with 
the effect that the shares of stock at 
the subsequent valuation date do not 
reasonably represent the same ‘included 
property’ of the gross estate as existed 
at the date of the decedent’s death, such 
dividends are ‘included property’ except 
to the extent that such dividends are out 
of earnings of the corporation after the 
date of the decedent’s death.” 





FIDUCIARY LAW 


Digests of Probate and Trust Literature 


Rights of Successive Beneficiaries in 
Unproductive Trust Assets 


ROBERT H. SKILTON. Temple University Law 
Quarterly, Fcbruary and April 1941. 


The first of these excellent articles deals 
with assets not bearing interest; the second 
with those bearing interest. The author’s 
conclusion, after analysis of the numerous 
cases on the subject, is that there is a re- 
grettable lack of certainty in the field of 
apportionment of unproductive assets. He 
submits that “the interests of both trustee 
and beneficiary would be served better by 
a rule which aimed at more certainty, even 
though equity was sometimes sacrificed.” 
In this connection, he recommends the Uni- 
form Principal and Income Act. 


Moreover, he questions the justification of 
any formula of apportionment, with its in- 
evitable difficulty in practical application, 
and suggests as a possible solution legisla- 
tion “declaring that whenever assets are 
properly held by a trustee for delayed con- 
version the life tenant will not be entitled 
to equitable income, but will be relieved 
of all carrying charges for the interim 
period. The interests of a deserving life 
tenant can be provided for by a proviso giv- 
ing a court power... to pass upon peti- 
tions of life tenants closely related to the 
decedent for power to consume trust prin- 
cipal if necessary for their livelihood.” 


Tax Status of Will 
Agreements 


CHARLES W. TYE. 
June 1941. 


Compromise 
Taxes—The Tax Magazine, 


This article discusses the inheritance, es- 
tate, gift, and income tax effects in the case 
where devisees or legatees under a will 
agree to pay a sum of money out of their 
portion of the estate to a disinherited heir 
or to a stranger named in a prior will, in 
order to avoid a will contest. As to in- 
heritance taxation, the majority rule is that 
the legatees or devisees are chargeable with 
the tax irrespective of the assignment. No 
question arises under the estate tax, since 
that is based on the total estate. 


With respect to the gift tax, the matter 
has not yet been adjudicated, but the au- 
thor believes that those States which follow 
the majority rule as to inheritance taxes 
could logically contend that the transfer 
from the named beneficiaries constituted a 


gift of the interest which vested in them 
at the death of the decedent. Under the 
Federal gift tax, it would seem that no tax 
would be imposed in view of a Supreme 
Court decision involving income tax. This 
case held that the transferees took by way 
of inheritance and therefore the value of 
the property thus received was not subject 
to income taxation. 


Wills—The Lucid Interval in Testa- 
mentary Mental Capacity 


CHARLES 
March 1941. 


G. HASSON. Notre Dame Lawyer, 


Courts have generally accepted the doc- 
trine that a will executed in a lucid inter- 
val, by a testator afflicted with mental ill- 
ness, is valid. This Note deals briefly with 
the various tests of lucidity, the examples 
of lucid intervals that have come before the 
courts, and lucidity which does not remove 
the disability. The author finds a progres- 
sive trend among courts “to pass from the 
dark ages of psychiatry to a more modern 
humane treatment of mental defectives as 
regards their testamentary capacity.” 


Dower Rights Under Oil and Gas 
Leases 


W. LEWIS ROBERTS. 
March 1941, 


Mississippi Law Journal, 


In considering whether there are dowable 
interests created under oil and gas leases 
(for widows of lessees as well as of lessors), 
it must be borne in mind that the nature 
of these rights depends upon the status 
of the local law: community property; 
statutory substitute for dower; modified 
dower. Such rights will also be determined 
by the nature of the lease. This article ex- 
plores this infrequently discussed field in 
the light of the considerations mentioned. 


Renunciation of Devise in Fraud of 
Creditors as Fraudulent Convey- 
ance 
Virginia Law Review, May 1941. 


This Note discusses the situation where 
the beneficiary under a will renounces his 
legacy in order to prevent levy upon it by 
his creditors. Recent cases have reexamined 
the theory that acceptance of a devise or 
legacy by the beneficiary is essential to 
title-vesting, and the presumption that a 
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gift is accepted where it is beneficial. The 
writer endorses the decision in the Cali- 
fornia case of In re Kalt’s Estate which 
recognized that a renouncing devisee has 
a substantial interest if not legal title. 
(This subject was ably discussed by Barnie 
F. Winkelman in “Shall Creditor or Bene- 
ficiary Prevail,” Nov. 1940 Trusts and Es- 
tates 529). 


Multiple Domicils and Multiple In- 
heritance Taxes—A Possible Solu- 
tion 
D. J. FARAGE. George Washington Law Re- 
view, February 1941. 


The writer suggests a distinction between 
multiple domicils and multiple taxation, and 
a recognition that, on occasion, it may be 
fair and desirable that more than one State 
tax the same estate. In that view, a reason- 
able formula ought to be devised to deter- 
mine the respective portions of the intang- 
ibles that each jurisdiction can tax. Of the 
various possibilities which he offers, the 
author favors a combination of two: tax 
the intangibles in the ratio that tangible 
property of the decedent has its situs with- 
in the State; and prorate the tax on the 
basis of time spent by the decedent in the 
several taxing States within a certain pe- 
riod preceding his death. 


Limitation of Surcharge to Objec- 
tants Alone 


HOMER I. HARRIS. 


May 1941. 


Brooklyn Law Review, 


This article is the result of three recent 
New York cases to the effect that a sur- 
charge against a fiduciary should be lim- 
ited to the amount necessary to satisfy the 
shares therein only of objecting beneficia- 
ries. After analyzing the case law, the 
author submits that the surcharge should 
enure to the benefit of all parties interested, 
even though such persons have not inter- 
posed objections. 


Federal Income and Estate Taxation 
of Business Life Insurance 


CARL L. BUMILLER. University of Cincinnati 
Law Review, May 1941. 


This article discusses the tax effects of 
the various types of business life insurance. 
Deductibility of premiums paid by the corpo- 
ration; taxability to insured as additional 
compensation; control over policy; transfers 
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for valuable consideration; valuation of 
stock for estate tax purposes; includibility 
of proceeds or business interest in gross es- 
tate; effect of recent regulations making 
payment of premiums the test for taxability, 
raising the question whether payment by 
the corporation does not constitute indirect 
payment by the insured decedent—these are 
some of the matters treated. 





Other Articles and Comments 
on Recent Decisions 


Life Beneficiary’s Partial Assignment of 
Next Year’s Trust Income Ineffective to 
Shift Incidence of Income Tax (Harrison 
v. Schaffner, U. S.)—Harvard Law Re- 
view, June. 

Inheritance Taxes—Renunciation by Ap- 
pointees of General Power Held to Exclude 
from Denee’s Gross Estate Property Pass- 
ing to Them by Intestacy (Central Han- 
over Bank v. Commr., C.C.A. 2)—Ibid. 


Executors and Administrators—Appoint- 
ment and Tenure—Insurer’s Contingent 
Liability to Non-Resident Decedent Held 
Sufficient Asset to Support Administration 
(Furst v. Brady, Tll.)—Ibid. Also in Vir- 
ginia Law Review, May. 

Validity of Holographic Will with Print- 
ed Surplusage (Estate of Durlewanger, 
Cal.) California Law Review, May. 

Taxing Assigned Income Under Helvering 
v. Horst—Ibid. 

Income Tax Deduction By Trustee of An- 


nuity Payments (Charitable Remainder- 
man) (Commr. v. F. G. Bonfils Trust, 
C.C.A. 10)—Duke Bar Assn. Journal, 


Spring 1941. 

Trusts—Rights of Successive Beneficiar- 
ies to Corporate Stock Dividends—Ordin- 
ary and Extraordinary Dividends (Estate 
of Boyl, Wis.)—Michigan Law Review, 
May. 

Provisions for Construction of Will by 
Umpire Named by Testator (Taylor v. Me- 
Clave, N. J.)—Ibid. 

Adopted Child’s Right to Take under a 
Trust for “Issue” (Walker v. O’Brien 
(C.C.A. 9)—Ibid. 

Right of Adopted Child to Succeed to Es- 
tate Limited to Heirs of His Foster Par- 
ent (Woods v. Crump, Ky.)—Kentucky 
Law Journal, May. 

Section 166 of I.R.C. Applicable to 
Grantor Entitled to Revoke Trust After 
Five year (Helvering v. Dunning, C.C.A. 4) 
—Virginia Law Review, May. 
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Oregon Fiduciaries and Bar Adopt 
Statement of Principles 


By a vote of 780 to 50, (out of a total of 
approximately 3,000) members of the Ore- 
gon State Bar last month approved a State- 
ment of Principles Governing the Conduct 
of Trust Business, which had already been 
approved by the Executive Committee of 
the Trust Companies Association of Oregon. 
Of major interest is the section on Adver- 
tising, which reads: 

“It is lawful for trust companies to ad- 
vertise their qualifications and facilities, but 
such advertising should conform to the fol- 
lowing requirements: 


(a) It should not solicit* fiduciary ap- 
pointments. 

(b) It should be dignified and not over- 
state or emphasize its qualifications 

(c) It should not indicate expressly, or 
by implication, that it is willing or 
prepared to give legal advice or to 
render legal services to others. 
It should contain no reflection, ex- 
press or implied, upon other trust in- 
stitutions. 
It should contain no reflection, ex- 
press or implied, upon attorneys, or 
others, generally or specifically. 
It should in no direct or implied 
manner minimize the necessity or im- 
portance of the services of attorneys, 
nor indicate that such services are 
perfunctory, secondary or minister- 
ial.” 


***Solicit, in this connection, means the re- 
questing of fiduciary appointments, but does not 
embrace statements of its qualifications and facili- 
ties.”’ 

ee 


Rise In Canadian Fiduciary Funds 


Estates, Trusts and Agency funds in both 
the Provincial and Dominion Trust Com- 
panies of Canada showed an appreciable 
rise in 1939 over the preceding year, accord- 
ing to the recently issued report of the Sup- 
erintendent of Insurance of the Dominion 
of Canada. A review of the figures since 
1935 for Provincial Companies indicates a 
definite upward trend, with each year show- 
ing an increase over the preceding one, The 
Provincial Companies held $2,422,219,901 in 
estates, trusts and agency funds in 1939 as 
compared with $2,254,239,934 for 1935, an 
increase of 7.4% over 1935. The gain over 
1938 was 3.2%. Funds of the Dominion 
Companies totaled $242,369,850 for 1939 as 
compared with $236,467,735 for 1938, a rise 
of 2.5%. 
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Will Contest Winners 


Winners of the 1941 Will Contest spon- 
sored among the six local law schools by 
the four Atlanta Clearing House Banks 
were recently announced by Richard A. 
Denny, chairman of the Committee on Wills, 
and assistant trust officer, Citizens and 
Southern National Bank. First prize win- 
ners were: 

T. H. Eubanks—John Marshall Law 

School 
Carl W. Howard—Emory Univ. 
School 

W. Frank Lawson—School of Law, Mer- 

cer Univ. 

Jack Knight—Univ. 

School 
Justin Reese—Woodrow Wilson Law 
School 

F. C. Stone—Atlanta Law School 

This annually conducted contest is open 
to the senior classes at the above mentioned 
schools, and involves the preparation of a 
will based upon a statement of facts set up 
by the Committee. 

The other banks who sponsored the con- 
test are First National Bank, Fulton Na- 
tional Bank, and Trust Company of Georgia. 


Law 


of Georgia Law 
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The following attorneys* are collaborating with Trusts and Estates to pro- 
vide digests of the most pertinent current decisions, in their respective jurisdic- 
tions, affecting fiduciaries. 


ARIZONA & NEW MEXICO: Phil J. Munch—Attorney-at-law, Phoenix 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 


COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 
DELAWARE: Paul Leahy—Southerland, Berl, Potter & Leahy, Wilmington 
DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C. 
FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville 
GEORGIA: William J. Hobbs—Spaulding, Sibley, Troutman & Brock, Atlanta 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 


ILLINOIS: R. J. Frankenstein, Jr.—Attorney-at-law, Chicago; associated with Edward 
H. McDermott 


INDIANA: William H. Krieg—Hammond, Buschmann, Krieg & DeVault, Indianapolis 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Ogden, Galphin, Tarrant & Street, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: Samuel J. Foosaner, Attorney-at-law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland 


OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 


OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: Henry C. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume, Davis & Gale, Nashville 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul, Donworth & Smith, Seattle 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

ONTARIO: T. D’Arcy Leonard, K.C.—Leonard & Leonard, Toronto. 

QUEBEC: Brooke Claxton—Stairs, Claxton, Senecal & Lynch-Staunton, Montreal. 
FEDERAL TAXATION: Frederick L. Pearce—Morris, KixMiller & Baar, Wash- 
ington, D. C. 


*This directory is published in the last issue of each volume. In other issues, only reporting attorneys 
are listed. 
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Decisions 


Accounting—Court — Affidavit That 
Interested Parties Not in Military 
Service Necessary 


New Jersey—Warren County Orphans Court 
In re Cool, 19 N. J. Mise. 236. 


Petitioning executor sought allowance 
and confirmation of account upon presen- 
tation of same in Orphans Court. Although 
interested parties were duly noticed, no ap- 
pearance was made in their behalf. Nor 
was any affidavit filed to the effect that 
they were not engaged in military service. 
It was contended that the Soldiers’ and 
Sailors’ Civil Relief Act of 1940 did not 
apply to the proceedings. 

HELD: “Article II—General Relief, sec- 
tion 200 (1) provides in its first sentence as 
follows: 

“In any action or proceeding commenced 
in any court, if there shall be a default of 
any appearance by the defendant, the plain- 
tiff, before entering judgment shall file in 
the court an affidavit setting forth facts 
showing that the defendant is not in mili- 
tary service.” 

An interested party in the Orphans Court 
is embraced within the meaning of the term 
defendant, and the petitioner in this case 
possesses the status of a plaintiff. The re- 
quired affidavit should be made. 


0. 


Distribution — Bank Account In 
Trust For Another — Property of 
Beneficiary Where Donative Intent 


New Jersey—Court of Chancery 


Hickey v. Kahl, 129 N. J. Eq. 233 (Decided April 
1, 1941). 


Subsequent to the death of the testator, 
questions arose concerning the ownership 
of two small savings accounts. The ac- 
counts were maintained in the name of the 
decedent in trust for his daughter, and the 
passbooks were held by her. 


HELD: The mere opening of the ac- 
counts by the testator in trust for a daugh- 
ter, standing alone, would be insufficient to 
establish a gift or create a trust in her 
favor. Where, however, substantiating evi- 
dence indicating a donative intent is coupled 
with a relinquishment of control over the 
accounts by the donor, a valid enforceable 
trust arises. 


Distribution—Income to Become Due 
to Bankrupt Income Beneficiary of 
Testamentary Trust Not Subject to 
Assignment or Judicial Sale by Trus- 
tee in Bankruptcy. 


New York—Court of Appeals 
Sarver v. Towne, April 17th, 1941 


A judgment creditor of the income bene- 
ficiary of a New York testamentary trust 
obtained a garnishee order under C.P.A. 
§684 and levied on the income to the ex- 
tent of 10%. Thereafter the income bene- 
ficiary was adjudicated a bankrupt. The 
trustee in bankruptcy obtained an order 
vacating the garnishee execution and levy 
and obtained a garnishee execution in his. 
own favor. With the approval of the 
referee in bankruptcy, the trustee in bank- 
ruptcy in order to settle the bankrupt estate 
sold and assigned his right to 10% of the 
trust income. The trustee of the testa- 
mentary trust refused to pay the income so 
assigned to the assignee, and instead paid 
it to the bankrupt, with notice of sale. 


The income beneficiary, claiming that the 
rights under the garnishee execution were 
not property which became part of the bank- 
rupt estate and were not assignable, suc- 
ceeded in the Supreme Court in vacating 
the garnishee execution obtained by the 
trustee in bankruptcy. Thereafter the as- 
signee from the trustee in bankruptcy 
sought a declaratory judgment determin- 
ing that he was entitled to 10% of the in- 
come distributable to the bankrupt. The 
issue was whether the income beneficiary’s 
interest was assignable and subject to judi- 
cial sale in view of N. Y. Personal Prop. 
Law §15, which forbids the beneficiary of 
a trust to apply income to assign his right 
to receive income. 


HELD—(reversing the Appellate Divi- 
sion) The assignee of the trustee in bank- 
ruptcy had no rights which could be en- 
forced against the trust funds. §15 not 
only expressly prohibits the assignment of 
income but makes no provision that any 
part of the interest in the income may be 
sold under judicial process. Creditors of 
the income beneficiary could only receive 
income collected under levy, and that rem- 
edy does not include any right to the fund 
or its income, or any part thereof, upon 
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judicial sale; and the remedy of the trustee 
in bankruptcy is not greater or different. 
The policy of the Bankruptcy Court is to re- 
spect State exemptions. 

While a continuing lien arose from service 
of the garnishee order, no property passed 
to the sheriff or to the judgment creditor 
or the trustee in bankruptcy until part of 
the income was collected. The trustee’s 
rights could not be transferred and when 
the bankrupt estate was settled the trustee 
no longer functioned and could not enforce 
the garnishee order. Therefore, when the 
garnishee order was vacated, the lien ceased 
and -the assignee of the trustee in bank- 
ruptcy had no rights enforceable against 
the trust fund. 

[NOTE: This reverses the holding of 
the Appellate Division for the Second De- 
partment (260 App. Div. 615, 23 N. Y. S. 
2d 700) as reported in January, 1941 
Trusts and Estates, 105] 


ee 


Distribution—Inheritance by Child 
from Estate of One Agreeing to Adopt 
It But Not Complying With Statute 


South Dakota—Supreme Court 
Walsh v. Fitzgerald, et al, 297 N. W. 675. 


HELD: Where at a time when a child 
was two years of age, and following its 
mother’s death, its father agreed to the 
adoption by another of the child, and the 
child was surrendered to the possession of 
such party, who treated it as her child up 
until the time of her death, the fact that 
no legal adoption proceedings were ever 
taken as provided by express statute of the 
State is immaterial, and the child is entitled 
to inherit the ertire estate of the person 
who had agreed to adopt it. 


a 


Expenses—Executor Not Individually 
Liable as Owner of Bank Stock — 
Joint Tenancy in Personalty 


Illinois—Supreme Court 


Hood v. Commonwealth Trust and Savings Bank, 
876 Ill. 413. 


The receiver of a defunct bank attempted 
to hold executor individually liable for con- 
stitutional liability on stock of bank. The 
executor had surrendered decedent’s certifi- 
cate and had a new certificate issued to it 
as executor. 

HELD: Executor took no greater title 
than it had as executor prior to the trans- 
fer of the shares into its name as executor 
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in the absence of any provision in the will 
making it the real owner, and it could not 
be required individually to make good con- 
stitutional liability on the stock. The court 
looks beyond the face of the certificate and 
the bank’s books to find the real owner. 


In discussing whether a joint tenancy in 
bank stock had been created the court, by 
way of dicta, made the following comments 
with respect to joint tenancies in personal 
property: “To create an estate in joint 
tenancy it is necessary that there be unity 
of interest, unity of title, unity of time and 
unity of possession. To meet these essen- 
tials the several tenants must have one and 
the same interest, accruing by one and the 
same conveyance, commencing at one and 
the same time, and held by one and the 
same undivided possession.” These com- 
ments indicate that the same formalities 
are necessary to create a joint tenancy in 
personal property as are required to cre- 
ate a joint tenancy in real estate. 


—— 


Life Tenant and Remainderman—Ap- 
portionment of Life Insurance Agent’s 
Renewal Commissions 


New York—Court of Appeals 
Matter of Pennock, May 29, 1941 (unreported 


The testator created a trust of his residu- 
ary estate giving the income to his widow 
for life, with secondary life interests in 
separate shares to his children, and re- 
mainders over. The testator was a general 
agent for life insurance companies, and the 
major assets of his estate consisted of his 
rights to receive “renewal commissions” on 
life insurance policies written during his 
life. 


HELD: that the “renewal commissions” 
were not “wasting assets,” nor were they 
securities or investments within the mean- 
ing of the language of the Will which au- 
thorized the trustee to retain securities or 
investments. The renewal commissions re- 
ceived were not apportionable as “wasting 
assets”; however, it was recognized that 
they were of a peculiar nature and that the 
testator’s intention was that they should 
be apportioned under all the circumstances 
of the case. It was held that the appor- 
tionment should be in accordance with the 
formula prescribed in §241 of the Restate- 
ment of the Law of Trusts, at the average 
rate earned upon legal investments from 
the date of thetestator’s death to the 
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dates of the various payments. Three 
judges dissented from so much of the opin- 
ion as found an intention to apportion. 


[NOTE: This modifies decision reported 
in January, 1941 Trusts and Estates 108] 


a 


Life Tenant and Remainderman — 
Where Gift is Made in Trust to A for 
Life and Then to B, Death of A Before 
Testator Does Not Cause Lapse 


Illinois—Supreme Court 
Elliott v. Brintlinger, 376 Ill. 147. 


The will gave one-half of testator’s es- 
tate to daughter A individually and an- 
other one-half to daughter A as trustee to 
pay income, and if necessary portions of 
principal, to daughter B for maintenance 
and support for life. If daughter B died 
“leaving any portion of said Trust Estate 
in the hands of said Trustee” the trust 
property remaining was given and devised 
to daughter A, if living, or if deceased, to 
her children. Daughter B predeceased the 
testator and her sole heir, and also an heir 
of the testator, claimed that the trust pro- 
visions lapsed, and that although the will 
provided that all of the unused trust estate 
should pass to daughter A, it did not pro- 
vide for the specific contingency of daughter 
B dying before the testator and did not 
give daughter A the trust estate. He alleged, 
therefore, that the trust property descend- 
ed as intestate property. 


HELD: The trust estate and the inter- 
est of daughter A were created at the 
same time and by the same instrument. 
Her interest was created by the express 
terms of the will. She took from the testa- 
tor directly by words of purchase and not 
through the trust by words of limitation. 
Her interest was not affected in any man- 
ner by the trust, except as to time of en- 
joyment. Her right to possession arose 
immediately on the termination of the prior 
estate, and her interest was a remainder. 

Where there is a life estate to one with 
remainder to another, if the life estate 
fails for any reason the remainder is ac- 
celerated. Although the doctrine of acceler- 
ation applies more commonly where there 
is a remainder of a prior estate, it also 
applies where the preceding estate fails for 
any reason. The contention that the de- 
vise lapsed is based on holdings where 
there is no further disposition of the prop- 
erty in the will. There is no lapse if the 
will provides a gift over. 
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Powers—Appointment — Spendthrift 
Clause in Donor’s Will Limits Appoint- 
ments by Donee’s Will 


Illinois—Appellate Court 


First National Bank v. Cleveland Trust Company, 
308 Ill. App. 639. 


The testator’s wife was given a general 
power of appointment to dispose by her 
will of any income remaining after certain 
payments specified by the donor’s will, and 
also the principal after the death of the 
income beneficiaries. The donor’s will con- 
tained a provision that all payments were 
to be made to the beneficiaries in person and 
no beneficiary could sell or encumber his 
interest. The wife survived her husband 
by about ten days and left a will appoint- 
ing a portion of the principal to the heirs- 
at-law of her sister-in-law, Sarah, who pre- 
deceased the testator. Sarah left her sur- 
viving three heirs, one of whom was Lillian, 
who died after the wife’s death. 


The trustee of Lillian’s estate contended 
(1) that by virtue of the widow’s appoint- 
ment Lillian, as one of Sarah’s heirs, im- 
mediately became vested with a proportion- 
ate interest in the trust remainder, (2) 
that under the provisions of the donor’s will 
directing the trustee to pay fixed monthly 
sums to certain beneficiaries of whom Sarah 
was one, Lillian, or her personal represen- 
tative, was entitled to receive her payment 
during the continuance of the trust, and 
(3) that before there could be any income 
distributed under the widow’s will, any pre- 
vious deficiency in monthly payments pro- 
vided for in the donor’s will would have 
to be made whole. 


HELD: The donor intended only living 
persons should benefit by its provisions, the 
court relying to a great extent upon the 
donor’s inclusion in his will of a spend- 
thrift clause that required payment to each 
beneficiary in person. “It would do vio- 
lence to many of the provisions of the 
[donee’s] will to hold that she intended to 
appoint persons to receive the trust estate 
who must necessarily be deceased at the 
time the estate was to be distributed. The 
interest in the principal *** of the trust 
will not vest until the termination of the 
trust and, therefore, Lillian P. Ludlow ac- 
quired no interest therein.” 


The monthly payments of income pro- 
vided by the donor’s will ceased upon the 
death of the beneficiary, and no interest 
therein passed to the personal representa- 
tives of Lillian upon her death. Surplus 





664 


income should not be applied to make up 
prior deficiencies in the fixed monthly pay- 
ments provided by the donor’s will. 


a 


Powers — Foreign — Qualification of 
Non-Resident Executors 


Florida—Supreme Court 


In re Sherman’s Estate, 1 So. 2d. 727. 
1941. 


April 18, 


The Florida Legislature in 1939 enacted 
a statute providing that “Any individual 
who is not a citizen of the United States 
and a resident of the State of Florida may 
not be appointed in Florida as a personal 
representative of an estate,” with certain 
exceptions including those appointed prior 
to the effective date of the Act. 

A testator residing in Florida executed 
his will prior to the enactment of the statute 
and died before it become operative. He 
designated a non-resident as executor with 
a proviso that if such person failed to 
qualify, another whom he named and who 
was a resident should serve. The non-resi- 
dent qualified and employed the alternate 
to assist in the administration of the estate. 

When the estate administration was sub- 
stantially completed, the alternate filed a 
petition to remove the executor because he 
was a non-resident. The proceeding was 
defended on the grounds, among others, that 
the executor was “appointed” by the will 
prior to the act becoming effective, and that 
the statute was unconstitutional because of 
defects in its title. The lower court dis- 
missed the petition. On appeal it was 


HELD: The word “appointed” as used 
in the statute refers to the qualification of 
the personal representative by the probate 
court and not to the testamentary designa- 
tion in the will; and the defective title was 
not such as to render the act invalid; but 
since the estate was practically settled, the 
petitioner had accepted employment from 
the executor, had no interest in the estate 
and charged no improper administration, 
the executor should not be removed. 


0 


Taxation — Estate & Inheritance — 
Life Insurance Policies Payable to 


the Trustee of An Insurance Trust 


Massachusetts—Supreme Judicial Court 


Welch v. Commissioner, 1941 A. S. 1121; May 31, 
1941; 309 Mass. 000. 


This was a case of an ordinary life in- 
surance trust, the insurance policies being 
deposited with the trustee and made pay- 
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able to him as beneficiary. The insured as 
the creator of the trust reserved the right 
to alter or revoke it. He also reserved the 
right to assign, pledge, or sell the policies, 
to exercise any option or privilege granted 
by them, and, during his lifetime, to re- 
ceive the surrender value of and all pay- 
ments, dividends, and benefits arising from 
them. On the death of the insured the 
trustees collected the proceeds of the pol- 
icies. The Commissioner assessed a tax on 
the amount, claiming that by the reserva- 
tion of the right to change the beneficiaries 
and to revoke the trust the insured retained 
such command over them that the proceeds 
were taxable as a transfer intended to take 
effect in possession or enjoyment upon his 
death. 


HELD: Following Tyler v. Treasurer 
and Receiver General, 226 Mass. 309, that 
the insurance was not taxable. The rights 
of the trustee and those claiming under the 
trust became effective when the policies 
were deposited with the trustee and those 
rights continued as long as the relation of 
the trustee to the policies remained un- 
changed and the trust indenture remained 
unaltered and unrevoked. 


—- 


Taxation—Estate & Inheritance— 
Vested Remainder Estate Presently 
Taxable 


New Jersey—Supreme Court 


Langhaar v. State Tax Commissioner, 126 N. J. L. 
139. 


Under a trust fund established by the tes- 
tator, the sum of $4,000 was to be paid an- 
nually to his wife for life. Upon her death, 
the remaining principal and its accumula- 
tions was to be divided equally among six 
relatives. Contending that their estates 
comprised defeasible interests, even though 
vested, counsel for the remaindermen 
argued that such estates were not taxable 
until beneficial enjoyment occurred. 


HELD: The interests of the remainder- 
men became vested upon the death of the 
testator. The fact that enjoyment of these 
interests were to be deferred until the death 
of the testator’s wife does not of itself post- 
pone the date when the tax is due and pay- 
able. 


R. Donald Cameron, second vice-president 
of the Continental Illinois National Bank 
and Trust Company, is the new president 
of the Chicago Life Insurance and Trust 
Council. 
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Taxation—Estate & Inheritance— 
Transfer Held Not In Contemplation 
of Death Where Motive Connected 
With Life 


New Jersey—Supreme Court 
Myers v. Martin, 126 N. J. L. 437. 


Testator had been engaged in business 
with son for approximately thirty years. 
In 1934, Testator was ill for several weeks, 
but completely recovered. In July, 1935, at 
age of 77, decedent transferred $53,000 in 
government bonds to his son. He died in 
September, 1938. 


It appears that whereas the son received 
a salary of $20,000 in 1929 and 1930, be- 
cause of the depression it was reduced to 
$6,000 in 1932. It was argued that the 
bonds were transferred to the son so that 
he might receive that additional compen- 
sation to which he was entitled. Further- 
more, it was pointed out that the testator 
left all his stock in the company, as well as 
his residuary estate, to the son by will. 


HELD: The motive of the testator in ef- 
fecting the transfer was to make up for his 
son’s deficiency in salary. This motive was 
one connected with life, rather than death. 
In view of the bequests by the testator to 
his son by will, the contention that the bond 
transfer “was in lieu of a testamentary dis- 
position and hence in contemplation of 
death,” is not sufficiently established. 


0 


Wills—Probate—Suppression of Will 
—Equitable Estoppel 


Kansas-—Supreme Court 
In re Estate of Olive B. Swisher, 153 Kan. 401. 


In 1920, Charles R. Swisher and Olive B. 
Swisher executed a joint will making Joel 
Swisher, son of Charles R. Swisher, sole 
heir after death of survivor. Charles R. 
Swisher died in 1926 and the joint will was 
not offered for probate. In 1937 Olive B. 
Swisher executed a will which contained be- 
quests to her brother and only heir at law, 
William S. McMain, and to two other bene- 
ficiaries, hereinafter designated as A and 
B, and named Joel Swisher, her step-son, 
as residuary legatee. This will was left 
in the custody of attorneys, Potts and Potts. 

After death of Olive B. Swisher, Potts 
suppressed the 1937 will and filed 1920 will 
for probate. The will of 1920 was admitted 
to probate. Potts was appointed admin- 
istrator, and by agreement with the ad- 
ministrator, A and B filed claims in amounts 
equal to their bequests under the 1937 will, 
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accepted the cash equivalent of such be- 
quests and released all claims. 

McMain brought action against Potts, 
Administrator, and Joel Swisher alleging 
1920 will invalid. Court held 1920 will in- 
valid and in 1939 Potts offered 1937 will 
for probate. It was admitted to probate 
despite objections by McMain, and Potts 
was appointed executor. 

HELD: McMain entitled to judgment 
setting aside the probate of the suppressed 
will. Because of their purposeful withhold- 
ing and suppression of the 1937 will and 
their concealment of its existence, Joel 
Swisher and Potts, Administrator, were 
barred and estopped to have 1937 will pro- 
bated. The two beneficiaries, A and B, who 
released their claims barred themselves of 
any right to demand the belated probating 
of the suppressed will. 


Ownership of Governments 


Banks held, as of March 31, 1941, $27,- 
602,000,000 of securities issued or guaran- 
teed by the United States, according to a 
survey recently completed by the Treasury 
Department. Insurance! companies owned 
$6,711,000,000 of such obligations, while the 
remaining $15,341,000,000 of the total out- 
standing issues were held by other invest- 
ors. 

Classified according to exemption from 
Federal income taxes, the amounts (in mil- 
lions) were: 

Banks Ins. Co. 
222 


Other 
Wholly exempt? 3,012 
Partially exempt? _.33,304 6,153 11,363 


Wholly taxable 4,049 335 966 


It is to be noted that the above figures 
for banks do not include securities held in 
the trust department. In response to an 
inquiry from Trusts and Estates, George 
C. Haas, Director of Research and Stata- 
tics, stated that “It was our intention to 
cover in this survey only those securities 
held in the institutions’ portfolios. Securi- 
ties held in a fiduciary capacity, therefore, 
were excluded from the amounts reported.” 
These are consequently in the category 
“other investors.” 


1. Includes life, fire, casualty, and marine insur- 
ance. The 200 life companies held $5,376,000,- 
000. 

. From surtax as well as normal rates. 

. Exempt from normal rates only. Treasury 
bonds included although interest from $5,000 
principal amount of these is exempt from sur- 
tax as well. 
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of PITTSBURGH 
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Statement of Condition, May 15, 1941 


RESOURCES ) 
Cash on Hand and in Banks $122,481,326.18 
U. S. Government Securities 157,046,971.93 
Other Securities 51,056,430.74 
Loans and Discounts 112,887,231.01; 
Real Estate and Vault 3,000,000.00 
Miscellaneous Assets 988,476.21 | 
Letters of Credit 42,003.50. 


(Customers’ Liability) $4 47, 502, 43 9. 57 


LIABILITIES 

Capital 

Surplus 

Undivided Profits 2,017,221.74 

Reserves 13,727,286.24 

Due Depositors 342,061,908.15 

Other Liabilities 154,019.94 

Letters of Credit 42,003.50 
$447,502,439.57 
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N O GREATER compliment 
could be paid to the efficiency 
with which the everyday trans- 
actions of banking are carried 
on than that the public accepts 
banking service as something to 
be taken for granted. 


But bankers know that these 
indispensable facilities are the 
result of sound inter-bank re- 


lationships built up over a long 


period of years. 
We best serve ourselves by 
serving others well. 


--- THE... 


PHILADELPHIA 
NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Undivided Profits 
$44,000,000 
Member of Federal Deposit Insurance Corporation 








